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THE LAW REPORTER. 


MARCH, 1843. 


THE LATIMER CASE. 


We have deferred giving any account of this case, until the present 
time, because we wished to wait until the immediate disturbance had 
subsided, meaning when we did speak, to speak to ears not filled with 
the din of public excitement. We have not been inattentive observers 
of what has been said and done and written, in immediate or remote 
connection with this case; we have not been inapprehensive of the 
questions raised, the attempts and projects started, and the issues 
aimed at, by individuals, upon this case as a point of departure. We 
have kept ourselves pretty diligently informed upon the whole subject. 
We have even gone so far as to take in and read some public prints 
and other publications, which, if we had consulted our tastes merely, 
would not have been the better for our money, more or less as it was. 
But the battle of the peace and good order of our own community can 
sometimes be fought only by those who will sacrifice their tastes. A 
false morality, born from the sophistry of fanaticism, is seeking to take 
advantage of public and private sympathies, to impair the moral sense 
of the people in the obligations of the fundamental law of the nation, 
and to undermine their confidence in that judiciary who are bound by 
solemn oath to administer it. They who would not yield to these 
assaults, must deal a blow, now and then, to repel them. 

In the month of October last, Mr. James B. Gray, a citizen of Nor- 
folk, Virginia, arrested in this city a colored man named George Lati- 
mer, as a fugitive slave, and under the provisions of the Constitution 
and Laws of the United States applied by petition to Mr. Justice 
Story for a certificate, to authorize him to remove Latimer to Norfolk. 
Of course, the question to be decided was simply a question of fact, 
whether Latimer was the slave of Mr. Gray. It was necessary for 
the latter to send to Norfolk, for the proper evidence of his title. At 
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his request, therefore, the hearing was assigned for the fifth of Novem- 
ber, and the following order was passed by the judge. 
Circuit Court of the United States, 
Mass. Dist. Oct. Term, 1842. 

Oct. 22. And now on the hearing of this petition it is ordered by the judge, 
that Saturday, the fifth of November next, at ten o’clock of the forenoon, at the 
United States Court Room, be the time and place at which said petition shall be 
heard; and it is further ordered by the judge, that said George Latimer remain 
in the custody of the said James B. Gray, and that said Gray do not remove him 
out of this commonwealth, until he receive the permission of the judge, and that 
any counsel employed by the said Latimer shall have access to him at reason- 
able times until the hearing of this petition. 

(Signed) Josern Story, one of the Justices of the Supreme Court of the 
United States assigned to the first Circuit. 

We were in court when this order was passed, and well remember 
that it was remarked by the judge, in answer to an objection of Lati- 
mer’s counsel against any delay, that it was the usual practice to allow 
the claimant. time to produce his evidence, and that the practice was 
in fact in favor of liberty, because it gave the alleged slave opportu- 
nity to produce testimony to rebut what might be urged against him. 
Our reason for recording this fact will be seen hereafter. 

The order for Latimer’s temporary detention having been thus 
passed, it became necessary for Mr. Gray to place him somewhere, 
where the lawful custody thus confided to him by the judge would 
not be violated by a mob. Mr. Gray placed Latimer in the custody 
of the keeper of the jail of the county of Suffolk, leaving with 
the jailor (Mr. Coolidge) a copy of Mr. Justice Story’s order, and 
a power of attorney to hold Latimer, as his (Gray’s) agent, for the 
purpose of the temporary custody confided to Gray by the judge. 
The jail is the property of the county of Suffolk; the authorities of 
the United States have no other rights in it, than such as are granted 
to them by the Revised Statutes of Massachusetts, chap. 143, 
sec. 1; which, however, allows the jails of this commonwealth to 
be used for the detention of “ persons detained or committed by tlie 
authority of the Courts of the United States, as well as the courts 
and magistrates of this commonwealth.” Upon the fact that Mr. 
Coolidge used the jail, in pursuance of his agency under Gray, to 
hold Latimer in, certain persons not only raised the question, 
whether the jail could be thus used, but immediately proceeded to 
act, as if it was a clear, unquestionable, and intolerable abuse of the 
public property, and to threaten the sheriff with removal from office, 
if he did not remove the jailor, if the latter did not instantly take 
Latimer out of the jail.’ 





? We are not about to enter upon a collateral argument upon this point. To our 
apprehension, as mere matter of law, the whole question raised upon the matter of 
the jail, proceeded upon a division of as fine a hair as we have seen split in the 
course of our whole legal experience. We doubt very much whether that question 
is so clear, as to have authorized individuals to proceed in the summary denunciation 
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On the 24th of October a writ of personal replevin was sued 
out, in Latimer’s name, under the statute of this commonwealth. 
It was served on the jailor, and at the same time a bond was offered 
to him in the sum of $1000, conditioned that the writ should be 
duly entered and prosecuted at the next term of the Court of Common 
Pleas, where, under our State Law, the question of Latimer’s right 
to his freedom would have been tried by a jury. The jailor 
refused to receive this bond, or to surrender Latimer. A writ of 
habeas corpus was then sued out, directed to the jailor, commanding 
him to show the cause of Latimer’s detention, and why he did not 
accept the security offered under the writ of replevin. This writ of 
habeas corpus was made returnable before Mr. Chief Justice Shaw, 
of the Supreme Judicial Court, who held the hearing thereon at the 
house of the jailor, which is within the curtilage of the jail! After 
hearing Latimer’s counsel, the Chief Justice passed upon the writ 
the following order : 


It appearing that James B. Gray, the claimant, had petitioned the judge of 
the Circuit Court of the United States for a certificate, that the said judge had 
assigned a time for hearing it not yet expired, and though a writ of personal 
replevin had been sued out, that the case was properly pending before the judge 
of the Circuit Court of the United States, ordered, that the said Latimer 
be remanded to the custody of said Coolidge, as the agent of said Gray, the 
claimant. 

(Signed) Lemus. Suaw, Chief Justice of the Supreme Judicial Court. 


The Massachusetts writ of personal replevin, is a writ provided by 
statute, commanding any person detaining or holding another in cus- 
tody, to produce the body of the person detained and show the cause 
of his detention, before a jury. ‘The statute providing the writ, like 
all other laws, is subject to the paramount authority of the constitu- 
tion of the United States, if it conflicts with the latter, and must be 
so construed by any judge who regards his oath of office. The chief 





of the public officers, which characterized their conduct; and that if the question 
were to be presented to any respectable court in this country, it would not be 
decided before elaborate argument and grave consideration. The fact that the 
sheriff instructed the jailor to discontinue this use of the jail, upon advice taken of 
eminent counsel, in no sense settles the legal question, The advice was given to 
avoid present and future disturbance, not because the question was free from all 
doubt. As to mere matter of expediency, no one can doubt, that the jail was the 
most suitable place in which to keep the person who had been ordered to be detained 
by the judge, both upon his own account and on account of the public peace. Nor 
was it any disgrace to the man, to be detained in a place where seamen of all colors 
and nations are constantly detained as witnesses, when they cannot furnish sureties 
for their appearance before the U.S. courts. 

‘The Chief Justice has been the object of no small obloquy in several prints, 
because he held what has been erroneously called a court, “ in the jailor’s front 
parlor, with a constable at the door.” The simple answer to the whole matter is, 
that it was not a court, but a hearing before the Chief Justice, in his capacity as one 
of the Justices of the Supreme Judicial Court. He was therefore perfectly at liberty 
to hold it wherever he deemed it expedient, under the circumstances. Moreover, we 
happen to know the fact, that the suggestion to hold the hearing at the jail was 
originally made to the chief justice through Latimer’s counsel. The counsel on both 
sides, the high sheriff and several other persons were present. 
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justice was bound to know, judicially, what the constitution of the 
United States requires and authorizes, and was bound by his oath of 
office to support, that is, to recognise the paramount authority of that 
constitution. He was, therefore, bound to know that the proceedings 
certified to him as then pending before the circuit judge, were per- 
fectly competent and lawful proceedings, and that Gray’s custody of 
the man was a lawful custody. Such being his judicial obligations, 
if he had disregarded them, he would have acted contrary to his oath 
of office, though we admit that he would have better satisfied that 
new morality, which denounces him and all other magistrates for not 
violating their oaths. 

On the fifth of November, Mr. Gray was ready with his evidence 
to prove his ownership of Latimer. Mr. Justice Story having been 
taken ill before that time, a new application was made to Judge 
Sprague, of the district court of the United States, for a certificate, 
and the twenty-first of November was assigned for a hearing, at the 
request of Latimer’s counsel, who wished to send to Norfolk for tes- 
timony, to show that Latimer had been emancipated by a former 
owner. Latimer was still in the custody of the jailor. On the 
seventeenth of November, the sheriff instructed the jailor to remove 
Latimer from the jail, at or before twelve o’clock of the following 
day. Under the pressure of these circumstances, on the evening of 
the seventeenth, Mr. Gray accepted the sum of $400 fora release 
of his claim, his counsel having become satisfied, that “ to attempt 
to keep Latimer in any other place than the jail, was to raise at once 
a signal for riot, if not bloodshed.” ' 

Having now stated the judicial history of this case, we proceed to 
give some account of the contemporaneous doings and events con- 
nected with it. 

On Sunday evening, October thirtieth, Latimer being then in jail, 
after Judge Story’s order for his detention, a meeting was held in 
Faneuil Hall, the object of which the reader will judge of from the 
facts which we shall lay before him. The official account of the 
meeting states, that the chairman declared that the occasion of the 
meeting, was the case of George Latimer, “ now confined in Leverett 
Street jail ;” and every citizen of Boston, present or not present at 
the meeting, knew that the case of Latimer would come on for a 
hearing in a few days, before Mr. Justice Story, and, in fact, the 
chairman so stated. The same official account states that the meet- 
ing was called “ to provide additional safeguards for the protection 
of those claimed as fugitives from other states, or as slaves.” What 
additional safeguards could be provided for Latimer, whose case the 





? Mr. Gray has been charged, we know not how justly, with having come to Mas- 
sachusetts for the purpose o making this a test case, to see, at all events, if the con- 
stitution could be executed here. We think that the prudence shown by himself and 
his counsel, after they had become satisfied that the further prosecution of his legal 
rights would be met by a riot, is honorable to both, and is a fair answer to the charge. 
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chairman of the meeting declared and certified to be the occasion of 
the meeting, one is at a loss to conceive. He had plenty of coun- 
sel, who certainly lacked neither zeal nor ingenuity, and the very 
order of the judge sanctioning his temporary detention, expressly 
provided, that ‘ any counsel employed by Latimer should have ac- 
cess to him at reasonable times until the hearing.”’ So much for one 
great safeguard of individual rights. Then, the tribunal itself, before 
which Mr. Gray’s claim was to be heard, was as eminent for learning, 
impartiality and firmness, as this country can boast. This tribunal 
furnished as great a safeguard to the respective rights of the parties, 
as mortal man could have, in the person and character of the magis- 
trate. Jt was the safeguard provided by the constitution and laws ; 
and we submit, that it is not for a mob, whether headed by educated 
abolitionists, or uneducated ruffians, to get together, before a cause is 
heard, and pronounce that such safeguards are not sufficient, and that 
they must provide additional ones. 

A set of resolutions was introduced at this meeting, most of which, 
when the fact is considered, that the case of Latimer, “ the occasion 
of the meeting,” was coming on for a hearing, we shall do no injus- 
tice to the framers in saying were pointed at the bench, either with 
the design of overawing it, and thus prevent it from doing its duty, 
or of bringing it into hatred and contempt if it did its duty. These 
resolutions declared, ‘that the clause of the constitution which re- 
quires the surrender of the fugitive slave to his master, is not morally 
binding upon the American people, and should be disregarded by all 
who fear God and love righteousness ;” ‘that to reduce any man to 
servitude, is a high-handed act of robbery and impiety ;”’ that the 
meeting ‘ protested against the deliverance of George Latimer ;”’ 
with much other highly denunciatory, violent and irritating language 
and matter. 

Thus much we draw from the official account, published and certi- 
fied by the chairman and secretaries. If we turn to the speeches, we 
shall find that they throw some light upon the resolutions. We take 
our extracts from reports of the speeches originally published in the 
Liberator, afterwards copied into the New York Anti-Slavery Stand- 
ard, and never denied, qualified, or explained, to our knowledge. 
The chairman announced himself as one of the counsel for Latimer, 
and proceeded to give an account of the case, which he said was the 
occasion of the meeting. In the course of this recital, he said, “ Judge 
Story ordered the hearing to be deferred till the fifth of November, to 
afford time to the master to produce evidence against his freedom. 
This procedure is altogether in the face of our state law.” He then 
exclaims, ‘‘ why should Latimer be informally seized by Gray, with- 
out a shadow of legal process, and dragged to jail in a manner both 
contrary to our principles and our feelings”! After this appeal to 
passion, he proceeds to tell the meeting that “we ought to devise 
means for the security, not of the free only, but of the slave; for no 
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human constitution, no human law, can be binding upon us to deliver 
up the fugitive slave.” 

The chairman was followed by the person selected to move the 
resolutions. His speech was still more exciting and inflammatory 
than that of his predecessor. He describes what he calls the slave- 
chase, “ with a pack of bloodhounds, in humaa shape, put upon the 
scent — they pursue, seize and hold him down, with the oppressor 
himself for the master of the hunt, and the second judicial magistrate 
of the nation for the whipper-in.” He then proceeds boldly to insin- 
uate that the judge deferred the hearing, for the purpose of enabling 
the claimant to manufacture evidence ; and because the judge had 
said that the usual course had been to allow the claimant time to pro- 
duce his testimony, he exclaims, “‘ Precedents! What servile judge 
ever lacked a precedent for his compliances with the will of the tyrant 
of the hour”? After drawing a parallel between the fates of Scroggs 
and Jeffries and the judge who sits under the constitution of the 


United States, and relies on precedent, and follows the construction of 


the supreme court, he characterizes the office of Mr. Justice Story 
as that of “ Suave-carcHeR-IN-cHIEF FoR THE New Enc ianp 
Srates.” 

We have already disgusted the reader by these quotations. But 
we must wade into a still fouler mass of violence, intemperance and 
folly. ‘The mover of the resolutions was followed by a person, who 
openly cursed the constitution of the United States, and his elegant 
language is printed in capitals in the paper before us. He finished, 
after assigning the different degrees of baseness belonging to all per- 
sons having any agency in the restoration of a fugitive slave, by de- 
claring, “‘ but any judge, who should grant a certificate, would be the 
basest of all: 


*« And in the lowest deep, a lower deep, 
Sull threatening to devour him, opens wide.” 


What can an impartial and unprejudiced person, who wishes to 
judge them fairly, say of the conduct of these men, with their speeches 
and the facts before him? ‘They knew, every one of them knew, the 
character of the magistrate whom they thus assailed in a promiscuous 
popular assembly, convened upon a most exciting occasion. ‘They 
knew that the duty he had been called upon to perform could be no 
agreeable task ; that it would be performed, they knew ; but they 
also knew that it would be performed as a duty, imposed by that con- 
stitution which he had sworn to support. Is there anything in the 
sophistry of that new morality, which they cultivate, that will justify 
them to their own hearts, for entering a popular assembly, and there 
thrusting their measure of duty upon the judicial conscience of this 
eminent person, and denouncing him beforehand, if he does not follow 
their standard? Perhaps the reader, as we have endeavored to do, 
will charitably suppose that they wished to take advantage of the oc- 
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easion, to excite the public mind in favor of some of their new pro- 
jects of legislation, and that when they thus spoke of the bench, they 
were excited themselves. We wish that this suggestion were suffi- 
cient to account for their conduct. But when we look at their lan- 
guage, their denunciations, their bitter assaults upon the court, we 
cannot forget the fact, that the hearing of Latimer’s case was to come 
on upon the following Saturday. A popular tumult was, at least, 
very likely to follow such stimulants of popular passion. But even if 
general “agitation” was all that they wanted, in order to lead to 
measures of legislation, we have never heard a suggestion to excuse 
their language, and we do not wait or wish to hear it, for it is incapa- 
ble of excuse. 

Let the reader, now, for a moment, generalize the nature of this 
proceeding, and imagine that a cause is coming on for hearing before 
the constitutional and appointed tribunal, involving civil rights of great 
magnitude and interest, and that the action of that tribunal must be 
governed by a particular provision in the fundamental law of the land, 
which the judges are sworn to support. Let him then suppose that a 
popular meeting is called, to pronounce in most inflammatory language, 
that the provision which must govern the decision “ should be disregarded 
by all who fear God and love righteousness ;” and plainly intimating 
that the decision, if it thwarts their predetermination, will be ‘a high- 
handed act of robbery and impiety.” ‘Then let him add to this, the 
fiercest denunciations of the judge who shall dare to decide in con- 
formity with what the known provisions of law require him to do, up- 
on the proof of certain facts. Having supposed such a case, the 
reader will be able to measure the conduct of the persons who con- 
ducted the meeting of which we have spoken ; and if he can farther 
suppose — what, thank heaven, is yet unknown among us — that the 
bench would shrink from encountering the popular hatred thus sought 
to be excited, he will be able to measure the tenure by which he would 
hold his rights, in case of such weakness in the judicial character. 
But if, on the other hand, he can suppose, or realize what he actually 
enjoys, a bench of judges whom no popular heat, or hatred, whom 
no menace of opinion, or fear of personal consequences, can move 
from the “solid mind” * of judicial duty, he will smile at the impo- 
tence and folly and wickedness of assaults which fall harmless on 
the great palladium of public and private safety. 

This meeting at Faneuil Hall broke up in great confusion and dis- 
turbance, caused by a portion of the audience who would not endure 
such proceedings, and by others who were generally disposed to in- 
dulge in riotous and disorderly conduct. The resolutions, however, 





? The words of Horace run from off our pen, in English paraphrase, almost insen- 
sibly. That masterly verse, in which he stamped for all ages the high qualities of 
moral independence, in less than twenty energetic words, seems as if it was written 
to describe the beau ideal of the judicial character. 
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were passed to a sufficient intent and purpose to enable the chairman 
and secretaries to certify and publish them as “ adopted.” 

The meeting was found to have answered its immediate design, but 
poorly. ‘That portion of the public who can at any time be collected 
at Faneuil Hall upon such a call as was then issued, had evinced no 
great disposition to aid in denouncing the bench into right views of its 
duty, or to prevent the execution of the laws. Some other and more 
powerful machinery must be adopted. ‘ Alarm and indignation” must 
be sounded throughout society, and then perhaps some portion of it 
would rise up, and, by irregular action prevent the regular administration 
of the law, or some great popular whirlwind would throw down, for the 
time being, all the barriers which the law raises for the security and cer- 
tainty of its proceedings. ‘The press, of course, was the great engine for 
such a purpose. On the 11th of November was issued the frst number 
of a paper styling itself the Latimer Journal.’ This paper was published 
thrice a week, from that date, and reached six numbers, circulating 
twenty thousand of each, according to its own statement. ‘The names 
of the printers were given, but not those of the editors. It was stat- 
ed, however, that the editors’ names could be had, if required. All 
of the numbers of this publication are before us, and we have read 
every word of it, from the first to the last. We are about to tell its 
authors and the public several things which the said authors may or 
may not care anything about, but which we think it concerns the 
public interest and sound morals should be said. But we are not 
about to lose our temper, which is far from being a bitter, and we 
hope is of the nature of a judicial one. 

First, we think that this paper presents the most plenary evidence 
of a wish to excite a popular tumult, to rescue Latimer from the cus- 
tody in which he was then detained. 

Secondly, we think that it presents the most extraordinary con- 
founding of all moral and legal distinctions, and the most entire ab- 
sence of all just, moral and legal discrimination, that we have ever 
seen in any publication whatsoever. We have read very violent, in- 
temperate and unjust denunciations of public functionaries and private 
individuals. But we never saw any production, of such wholesale 
sophistry of injustice, expressed with such virulence, as adorns the 
columns of the ‘ Latimer Journal,’ so called. 

This paper appeared for no general purpose, but because George 
Latimer was in custody. It came forth on the 11th of November, at 
which time the hearing of Mr. Gray’s claim stood assigned for the 
2ist. Taking it up, therefore, as its name imports, as a paper the 
“occasion” of which was that Latimer was then detained, we will 
give it the benefit of its first declaration —‘‘ we would discourage all 





' The hearing before Mr. Justice Story was originally fixed for the 5th of Novem- 
ber; but owing to his illness, a new application for a certificate had been made to 
Judge Sprague, and the 21st of November was assigned for the hearing, at the request 
of Latimer’s counsel, who represented that it was necessary to take testimony in Vir- 
ginia. 
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intemperate and violent measures, even for the rescue of our citizens 
from enslavement,” Passing on from this, with the remark that pro- 
fessions of this kind not only cease very soon, in its career, but are 
contradicted by the whole tone and tendency of the print, we will 
describe its contents. 

The first number contains, printed in large capitals, and in very 
exciting language, an account of the threats said to have been made 
by Mr. Gray, of what he would do to Latimer when he should get 
him to Virginia. Then follows an account of the Faneuil Hall meet- 
ing, with several communications. ‘These are succeeded by what ap- 
pears to be an editorial article, entitled “The White Slaves of the 
North ;” in which the judiciary is denounced with great bitterness 
and coarseness, and a large sneer at Mr. Chief Justice Shaw is printed 
in large capitals. An exciting picture is attempted to be drawn, of a 
Southerner seizing and carrying off a ‘darkly colored woman,” from 
mere motives of lust, all the consequence of the decisions of cold- 
blooded lawyers, “one stone sitting on another ;” and finally closing 
with a lamentation for Latimer, asking who would not help him, if be 
could ? and whose blood does not boil? &c. and finishing with telling 
us that Massachusetts is a slave. This is followed by another edito- 
rial, “* How it used to be done, and how it has to be done now,” the 
purport of which is to show how much more powerful the mob is now 
in Boston, than it was “‘in old times.” Then comes a statement, of 
all others the most provocative of a mob, that “ we hear” that one of 
the city companies has been ordered to be in readiness with ball car- 
tridges. The whole of this first number could not fail greatly to ex- 
cite and alarm the credulous, vex the irritable, inflame the passionate, 
and exasperate those whose sympathies run beyond their judgments. 
When it is remembered that “the occasion” of this publication was 
an event calculated powerfully to interest the sympathies of all per- 
sons, however necessary it might be legally that it should take place, 
and when it is remembered that the law is generally very sure of its 
results, unless defeated by popular violence, there seems to be no other 
conceivable motive for such a publication at such a time, than a desire 
for a popular tumult. 

The second number appeared on the following Monday, the four- 
teenth, more violent and stimulating than the first. The people are 
told that “our judges have decided that the slave-holder is made by the 
constitution lord of all in the free states. He can seize without a writ 
and claim any of our sons or daughters he may fancy for his own pur- 
poses.” Much commendation is bestowed upon a gentleman who has 
done something which the writers like, and he is told that it will be 
remembered forever in fine contrast to the conduct of ‘* Judges who 
were faithless to their God.” The stories told and insinuated upon 
the “we hear” authority, are more alarming, exciting and inflamma- 
tory than those in the first number, and it is partic ularly announced 
for the benefit of the credulous and weak-minded, that there are ** four 
VOL. V. —NO. XI. 62 
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more Latimer cases on hand for the citizens of Boston!” The plot 
thickens and weak brains begin to reel under the stimulus. 

The third number pollutes the morning of Wednesday, November 
16th. It commences with a song, “ tune The Troubadour,” entitled 
** Rescue the Slave,” the last verse of which ends in the chorus, 
*«‘ Boston Boys, Boston Boys, Rescue the Slave!” The editors an- 
nounce that their journal “takes gloriously with the people.” A 
sneer of doubly distilled bitterness at the chief justice farther com- 
mends it to the popular affections, on the first page, and then we turn 
to the inside. Here, one of those witty attempts in the shape of an 
imaginary programme of a procession, exhibits ‘“ His Imperial Royal 
Highness,” (Mr. Gray,) with “ His train borne by the Judges of the 
United States and State Courts.” One of the principal editorials 
tells us that “the base encroachments of slave power over our soil 
have been nurtured and fostered by our judges.” ‘Then follow some 
advertisements from the Virginia papers, describing the “ interesting 
family ” as they ran away, which are rather stimulating at all times 
to northern ears, and then comes the grand rallying call, with a hand 
pointing to the summons. ‘ Men of Massachusetts! come up by 
thousands to the city on Monday next. The victim is ready for the 
altar! His garlands are chains! His bracelets hand-cuffs! His 
crown, a crown of thorns! Come ye up by myriads to see your 
brother !”?! The number closes with the assertion, that Gray’s motive 
for seeking to take Latimer to Virginia, is “ Revence,” and that 
“we shall hear of a fearful tragedy, if Latimer returns to Norfolk. 
Is this people ready to say, his blood be on us and on our children !” 

We pause here to say, lest our motives should be misconceived, that 
we individually are always delighted to see our country friends in the 
city, at any time, upon business, pleasure, amusement, or for any and 
every occasion that ever brings “ Yankee Doodle” to ‘“'Town.” 
This good little metropolis is a source of much pride and satisfaction to 
all “‘ men of Massachusetts,” we know, and we trust that the access to 
it will ever be as great as the lawful occasions of a free and united 
people constantly require. But we must say, that if our country 
cousins had come by ‘“ myriads,” in response to this wild and silly 
call, and had not behaved as discreetly as they generally do, we 
should have felicitated ourselves, that a good municipal government 





' The stimulus applied certainly worked well in some places. There were towns, 
where the resolves said to have been passed at public meetings, had the discretion to 
say that “ we will use all /awful means,’ &c. But others were not so mealy-mouthed. 
In one place, it was “ resolved, that if Massachusetts permits brother Latimer to be 
dragged” X&c.,&c. In another, the following resolutions were passed. “ Resolved, 
That the course pursued by the officers of government in Boston, who have volunteered 
at the instigation of a slave-holder, kidnapped and imprisoned, contrary to law, George 
Latimer, is treason, and ought to be looked upon as such by all American citizens. 
Resolved, That it is the duty of every friend of liberty and equal rights, to make erery 
effort which God has ps within his power, for the rescue of George Latimer, from the 
unrighteous grasp of his inhuman master.” Latimer Journal. 
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was, in all human probability, equal to the task of their entertain- 
ment. 

But to go on with our account. The number for Friday, the 

eighteenth, “considering that the hearing was to be on the following 
Monday, was well spiced with the due proportion of sneers at the 
chief justice, stories about Mr. Gray, and alarming and exciting 
statements. We take the following morceaux. ‘ 'Tervible! We 
understand the blood-hounds have scented the blood of the wife of 
Latimer. They are on her track. Ah God! and must we suffer 
this!”? ‘Has the Washington Phalanx, within a few days, ordered 
twelve hundred cartridges of Mr. Holland, the merchant who sup- 
plies the city powder? Are they getting ready to spill the blood of 
Bostonians?” But as this number was passing through the press, 
the negotiation, in which Mr. Gray was offered and received a sum 
of money for Latimer’s freedom, took all the wind out of its sails, and 
nothing remained for the Latimer Journal, on Wednesday, the 23d, 
in place of the anticipated scene of violence, but to announce, as 
it did, that ‘ Othello’s occupation’s gone,” and to boast of what 
would have been done, if Gray had carried the case before the court. 
This it did, in no equivocal terms, and without any apparent desire 
to avoid furnishing the last complete piece of evidence against itself, 
for the judgment ‘of the community. ‘“ We commenced our career 
in turmoil and threatened bloodshed, we terminate it in peace and 
freedom.’ — “ After the decision of Judge Shaw, at Leverett street 
jail, and Latimer was remanded to prison, we felt in utter despair. 
Massachusetts lay powerless before a slave-catching constitution. 
Judge Shaw had submitted to the tyrant. We saw fire and blood- 
shed threatened in every direction, both in the city and country.’ From 
one town, an offer of five hundred muskets was made; in the city, 
notes of warning in the form of clubs and bowie knives were heard 
in various quarters. ‘There was but one feeling amongst a large por- 
tion of the community —it was deep and strong— it said in half 
muttered, half savage tones, ‘The slave never shall leave Boston 
even if to gain that “end our streets pour with blood.’ Some thought, 
and truly, so far as we can judge, that if three pence a pound pro- 
duced a revolution, the liberties of Massachusetts trampled upon by 
our highest functionaries, called for as great sacrifices as were made 
in former times. Some of our city friends may smile at all this, but 
we can assure them that Latimer never would have been carried off 
unless at the point of the bayonet.” 

One other number of this admirable print was vouchsafed to the 
world on Saturday, November 26. It is chiefly remarkable for an 
editorial article, grossly denouncing the clergy, by name, who did not 
read, at their churches, a note requesting prayers, signed in the name 








' The italics are our own. We do not see why they should have burned, as well as 
shed blood. 
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of Latimer; and for an editorial article which tells us, in accounting 
for the course of the paper, that “this journal has, of necessity, 
spoken harshly and indignantly of those, who, having lived in the 
light of our free institutions, had of their own free will, assisted to 
stab freedom in her holy place. It is a painful task to speak an inju- 
rious word against another human being, even when he has conspired 
to crush and enslave one weaker than himself.’ The whole of the 
Latimer Journal was largely devoted to the most positive assertions, 
that the chief justice’s decision upon the habeas corpus was grossly 
illegal, and he and Mr. Justice Story are accused of using their offices 
to oppress their fellow men. 

These things have not been done in a corner, or by obscure per- 
sons, whose sometimes desperate conduct, in the use of the press, 
springs from a want of bread. ‘They have been done by men of ed- 
ucation; and in recording their doings, we blush for our city and for 
them. But we have deemed, painful and disgusting, and at the same 
time ludicrous as it is, that the whole of it ought to be exhibited to 
the public eye. Grave lessons may be drawn from it. It will show 
that if there is anything valuable to our society, it is the universal 
estimation in which those eminent persons are to be held, whose vir- 
tues, whose learning, whose rare and firm fidelity to great public du- 
ties, are alike our ornament and defence, our pride and reliance ; and 
that while we may safely leave them for a true appreciation to the 
right minds and hearts of the whole community, it is none the less 
our concern to frown upon such attempts to impair their living fame, 
with the weak, the ignorant, or the ill-disposed. 

We think it would somewhat startle the reader, who learns these 
things for the first time, to know that this effort to control public opin- 
ion upon a great subject, this assault upon the constitution, and this 
summary disposition of questions, which the wisest men find difficult 
of mastery, were undertaken and —to a certain degree of success — 
successfully prosecuted by two persons, one of whom is a man of no 
experience in public affairs, and of no resources for legal discrimina- 
tion, and the other is a young gentleman scarcely beyond his boy- 
hood, whose opinion or influence upon any practical matter of private 
or public concern no one would think of seeking. 

We should do great injustice to the new issues raised by the case 
of Latimer, did we omit to notice a sermon preached in this city “at 
this crisis,” which has since been published under the title of ‘‘ The 
Covenant with Judas,”’ and has enjoyed no small notoriety. It is 
supposed to contain the very cream of the doctrine, that an oath to 
support the constitution is not binding ; and truly it does contain, 
with much other sophistry, such argument as has yet been devised, 








' A Discourse on the Covenant with Judas, preached in Hollis Street Church, 
— 6, 1842, by John Pierpont. Boston, Charles C. Little and James Brown, 
1842. 
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in the pulpit, to undermine the moral sense of the people in the obli- 
gations of that oath. The preacher, without any circumlocution, 
goes directly at the oath of office taken by a judge, and declaring, 
that to enslave a man in Boston is the same as to do it in Congo, he 
pronounces “the panders of this sin no less guilty, when sitting on 
a judgment seat, than when standing on a slaver’s deck.” ‘There is, 
therefore, no mistake about the object at which the preacher aims. 
Indeed, before he launched the final thunderbolt of this anathema, he 
had entertained his hearers with an imaginary scene, in which he 
supposes himself to be sitting upon the bench, to hear and decide 
upon a claim, under the constitution, for a fugitive slave ; and he had 
gone through with an elaborate argument, to prove that the consti- 
tution, though absolutely imperative, and though he had sworn to 
support it, would not be binding upon his judicial conscience. We 
will state the substance of that part of his argument which relates to 
the nullity of the oath of office, not deeming his other positions to be 
worth any notice. 

He supposes the case of a judge, who knows what the constitution 
requires, and who believes that it requires him to certify the fact which 
the claimant applies to him to have certified, and that he believed the 
claimant’s construction of the constitution was the right one, when he 
took the oath; yet that his oath is void, because the judge can, if he 
will reason upon the matter, convince his personal conscience that 
slavery is contrary to the law of God, or of nature, or is sinful, and 
therefore is bound to regulate his judicial conscience, that is, bis legal 
judgment upon the facts before him, according to this belief. 

Stripped of its dress and its peculiar phraseology, in which the 
abolitionists clothe this new doctrine, this is its substance. We would 
not waste words in, noticing it, were it not that this discourse and 
other productions written for the same purpose, have been read, and 
that there is in it a speciousness, which may look like substance to 
the unreflecting. 

Does not this preacher know, that a judge has nothing to do with 
the moral character of laws which society chooses to make, and 
which, when made, it places him upon the bench to apply to the 
facts before him? Does he not know that the judiciary is the mere 
organ of society, to declare what the law is, and having ascertained, 
to pronounce what that law requires? Does he not know, that the 
judge has a simple and single function to perform, to say to the par- 
ties who come before him, “the law, the declared authentic will of 
society, has defined your rights thus, and yours thus,” and that then 
his function is at an end? Does he not know, that the very object of 
the oath of office, is to prevent the judge from exercising his discre- 
tion, in declaring or not declaring what the law is, according to his 
opinion or feeling of its moral character? The personal conscience 
of a judge, as imposing upon him a duty or giving him a right, to 
govern his judicial conscience by any other than his intellectual judg- 
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ment of what the law is, was never contemplated by society, when it 
placed him upon the bench. It placed him there to declare its wil| 
and apply it to every case before him. Should he fail to declare that 
will, when he knows what it is, because in his personal opinion it 
ought to be different, he would commit a fraud upon society, when 
he takes the office, and violate the fundamental rights of the parties, 
to whom he should thus deny the law and administer the dictates of 
his conscience. This was the very thing which the oath of office was 
intended to prevent, and the very thing which the judge has sworn 
not todo. The oath is the seal and sanction of bis contract with 
society that he will not judge according to his private conscience, or 
view of the moral nature of laws; and if he does so judge, he not 
only violates his oath, but defrauds and deludes society. ‘The righit 
of society thus to administer its laws, we shall not argue with the 
preacher ; but we will say of him, that if he did not know that these 
were the theory and sole function of the judicial office, he is almost 
inexcusable for an argument based on such a misconception of it ; 
and if he did know it, he is utterly inexcusable for his sophistical 
attack upon a judiciary, who are bound upon the oath of God not 
to judge according to their opinion of the moral character of the 
laws. 

There is something so abhorrent to all the decencies of just dis- 
crimination, in this discourse, that we wonder that it has not before 
received its deserts from that criticism whose motto should every where 
be ‘ judex damnatur, cum nocens absolvitur.” For a preacher of 
righteousness to stand up and aim at the judiciary a coarse compar- 
ison, between its official acts of constitutional duty and the crimes 
of a pirate, or the morality of a Judas, is a thing that would excite 
contempt and laughter, if they were not overpowered by the 
higher moral sentiment of indignation. ‘The discourse was writ- 
ten, to use its own phrase, “at this crisis,’ when a grave consti- 
tutional duty was about to be required of an eminent magis- 
trate, who was not only known to our whole population, but whose 
administration of the law, in this very city, has for more than 
a quarter of a century, reflected the greatest credit upon it and upcn 
our country. This unprovoked and wanton insult cannot have reached 
him, and it is no purpose of ours to vindicate his feelings from the as- 
sault. But it has reached the minds of those who cannot or will not 
reason justly, and done what it might for the confusion of their ideas. 
It has reached the tone of a portion of society, and done what it 
could to deepen and embitter their fanaticism and sharpen their relish 
for folly. 

We would not abuse many “ moments’ leisure ” with this doctrine 
of a void oath, but we should be glad to ask any plain man of sense, 
who may be now opening his ears to this insidious notion, just to 
apply the same principle to other cases. Let him suppose himself 
called as a witness into a court of justice and there sworn to testify 
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the truth, the whole truth, and nothing but the truth, as God shall 
help him. Probably be will not dispute the right of society so to 
call upon him, or the sanctions of the oath. Let him then suppose, 
that a fact is within his knowledge, which will decide the cause : but 
that its disclosure will so injure his friends, or his brother, or will so 
yromote an end that he deems wrong, that he persuades himself that 
it would be wrong and immoral to disclose it. It would not be difli- 
cult for a great many men, of sound mind, to arrive at this result in 
a great variety of cases; for the results of human reasoning, when 
the mind leaves the established path of duty, are often very 
strange. Let him suppose, then, that he has reached this result 
in his own opinion and conviction. He believes that bis oath 
is binding upon his conscience, for all but that one fact. Is it void 
as to that, because of his conviction that injustice will be worked by 
that fact? If void as to that, is it good for anything within his 
knowledge, until he has passed judgment upon the expediency, or 
morality, or sinfulness of telling what he knows? Yet here, to our 
apprehension, is a legitimate application and a necessary consequence 
of the doctrine, that an oath, taken as to several specific duties under 
one form of adjuration, is good as to part, and void as to the residue, 
according to the opinion of the individual. 

The preacher makes a very unfair and therefore inconsequential 
use of legal authority ; for there can be no logic, where there is no 
fairness. He cites a passage from Sir William Blackstone, to sustain 
his position that a judge may declare the law of the land void, if he 
supposes it to conflict with the law of nature. Blackstone, in the 
introduction to his Commentaries, had been treating of the foundations 
of all law and of the duty of obedience, deducing the latter, with 
respect to our relations to God, from his infinite superiority and from 
the necessity that an inferior will must submit to the will of a power 
above it. He then goes on to define the law of nature as being the 
will of God; and he does say, as the preacher quotes, that “no 
human laws are of any validity, if contrary to this,” i. e. the law of 
nature. Now it is evident from a subsequent passage, that Blackstone 
here referred to the moral right of revolution, and not to any right in 
the judiciary, or in any one else, under the ordinary forms of the 
constitution, to pronounce a law, made by the supreme power of the 
state, void, as being against the law of nature. If a law of the state 
is contrary to the law of nature, no one doubts that it is void, in the 
sense of the right of revolution. But this is a totally different thing 
from the judiciary, without revolution and in the ordinary forms of 
the constitution, pronouncing an act of the supreme legislative power 
void. This would be to set up the judicial above the supreme power 
of the state, that is, the will of society. In short, it would involve 
this absurdity ; that society declares its will, by one mouth-piece, and 
another mouth-piece, of no legislative power whatever, annuls that 
will. That Blackstone’s authority is quite overwhelming, against this 
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position, the preacher would have convinced his hearers, if he had 
been so ingenuous as to cite the following passage: “ But if the parlia- 
ment will positively enact a thing to be done which is unreasonable, 
I know of no power in the ordinary forms of the constitution that is 
vested with authority to control it; and the examples usually alleged 
in support of this sense of the rule do none of them prove, that, where 
the main object of a statute is unreasonable, the judyes are at liberty 
to reject it; for that were to set the judicial power above that of the 
legislature, which would be subversive of all government. But where 
some collateral matter arises out of the general words, and happens 
to be unreasonable ; there the judges are in decency to conclude that 
this consequence was not foreseen by the parliament, and, therefore, 
they are at liberty to expound it by equity, and only quoad hoc to 
disregard it. ‘Thus, if an act of parliament gives a man power to 
try all causes, that arise within his manor of Dale, yet, if a cause 
should arise in which he himself is a party, the act is construed not 
to extend to that because it is unreasonable that any man should de- 
termine his own quarrel. But, if we could conceive it possible for 
the parliament to enact, that he should try as well his own causes as 
those of other persons, there is no court that has power to defeat the 
intent of the legislature, when couched in such evident and express 
words, as leave no doubt whether it was the intent of the legislature 
or no.” (1 Com. 91.) We fear that Sir William Blackstone lived 


an age too soon. ‘The preacher endeavors to confound the right of 


a judge to declare a law void, because it is against the law of nature, 
with the practice in this country for the judges to pronounce a law 
unconstitutional, and, therefore, void. He should have known that 
the cases are totally different. When the judge pronounces an act 
of the legislature void, because it is unconstitutional, he only ascer- 
tains that it is not law—that the will of society, ascertained by a 
paramount law, is violated by it—that the supreme power of the 
state has delegated to the legislature no authority to make the par- 
ticular law. But when he pronounces a supreme law void, because 
it is against the law of nature, he usurps the supreme power of soci- 
ety, and declares that its authentic will shall have no operation. In 
other words, he unmakes the law instead of pronouncing what the law 
is. ‘This is legislation. 

Our account of these strange doings would be incomplete, if we 
omitted to record, for such instruction as may be drawn from it, the 
fact that while Latimer was in the jailor’s custody, a person of edu- 
cation, a respectable and moral man, offered to the jailor a bribe 
of three hundred dollars, if he would release Latimer; that he 
has avowed and gloried in the act, under his hand, in the public 
newspapers ; and that he persuades himself, we believe honestly, that 
an offer of money, to tempt a man to violate an accepted agency, to 
break his plighted promise, and to do a dishonest thing, is not only a 
harmless act, but is even praiseworthy, because slavery is wrong. To 
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reason with such a man, upon this subject, would be impossible ; the usu- 
al foundations of all moral reasoning are swept away by an overwhelm- 
ing fanaticism. ‘To reason with the public upon it, would be an 
insult to common sense. All that can be said of it is, that itisa 
curious but lamentable proof of the results to which a man can bring 
his moral sense, when he breaks away from the established landmarks 
of duty in the pursuit of one idea alone. 

In giving this account of the proceedings concerning Latimer, we 
have confined ourselves wholly to the matter of the application for 
his removal as a fugitive slave. We have not touched upon the other 
branch of his case, as an alleged fugitive from justice, because it has 
been stated that that part of it is not disposed of." We have had in 
view, in making these statements and comments, nothing but the 
peace and good order and dignity of our own community, assailed 
through the law and its ministers. It is among the strange signs of 
the times, that individuals are found saying and doing the most violent, 
unjust and dangerous things, without rebuke, because they say and do 
them in the cause of anti-slavery. Scarcely a voice is raised against 
these excesses, because, if raised, it would be answered with the 
charge of enmity to the slave. ‘This should not be. Desigus and 
tendencies are in progress, which will require all the firmness that 
public and private character can summon, for their encounter. 
There should be no hesitation and no fear, in the public or the 
private heart. If we would resist the extension of slavery, we must 
equally resist the spirit of rebellion against the constitution. If there 
were no other consideration that ought to withhold men from the in- 
dulgence of this spirit, a statesmanlike and wise humanity should 
deter them ; for every assault on the constitution tends to the indefinite 
extension and perpetuation of a system, that is madly thought to be 
assailed, in blows that fall only upon the best interests of society, 





' For this reason, we have not gone into the proceedings here against Latimer on 
the charge of larceny. But as there is one point in the course of the history of the 
case, connected with the claim, it is proper to state the following additional fact. 
Latimer was first arrested by one Stratton, a constable, at Mr. Gray’s request, asa 
fugitive slave ; a complaint for larceny was also made against him in the police court 
of the city, and a warrant issued to Stratton for his apprehension. A writ of habeas 
corpus was then sued out, in Latimer’s name, directed to Stratton, and made return- 
able before Mr. Chief Justice Shaw, who, after hearing the parties passed the follow- 
ing order thereon. 


“ It appearing that the said George Latimer, alias Edward Latimer is in custody of 
Jonas Stratton, as the agent of James B. Gray, of Norfolk, in Virginia, claiming the 
services of the said Latimer asa fugitive from labor, and service, and that at the tine 
of the service of this writ, the said Gray was about proceeding to convey the said 
Latimer before the proper tribunal, to obtain a certificate according to a law of the 
United States, Ordered, that said Latimer be remanded to the custody of said Strat- 
ton. With the aid and advice of the three other justices of the supreme judicial! court, 

Lemvet Suaw, Chief Justice of the Supreme Judicial Court.” 


This was on the twentieth of October. The return of Latimer to the jail that even- 
ing, was attended with riotous proceedings in the street, an attempt at rescue was made 
by the mob, and several persons were arrested. 


VOL. V.—DNO. XI. 63. 
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to whose authentic will the individual must be obedient by consent 
or force. 

We beg leave to close this article with a few sentences, that will 
probably be thought apposite, and possibly may be deemed to come 
from a respectable source. They are the words of WasnineToy, 
speaking of the constitution, and the fundamental principle of civil 
liberty. 

“* All obstructions to the execution of the laws, — all combinations under what- 
ever plausible character, with the real design to direct, control, counteract or 
awe, the regular deliberations and action of the constituted authorities, are de- 
structive of this fundamental principle and of fatal tendency. They serve to 


organize faction — to give it an artificial and extraordinary force, and to put in 
the place of the delegated will, the will of a party.” 


RECENT AMERICAN DECISIONS. 


District Court of the United States, Maine, December 30, 1842, at 
Portland. In Bankruptcy. 


Joun S. Aver, Assicner, v. Brazier Brastow. 


In a separate bankruptcy of one member of a partnership, if the firm or the other part- 
ners are solvent, the court will ordinarily order an account to be taken, and will 
leave the joint property in the possession of the solvent partners. 


But where the partnership is insolvent and also all the partners, although some may 
not be in bankruptcy, the rule is reversed and the court will ordinarily order the 


oe property to be placed in the hands of the assignee of the bankrupt partner to 
administered in bankruptcy. 


Tuts was a petition by the assignee of the estate of Samuel Thurston, 
a voluntary petitioner in bankruptcy, who was declared a bankrupt in 
his private capacity and also as partner in the late firm of Thurston & 
Brastow, April 19, 1842. The petition alleges that the firm is insol- 
vent and also that Brastow, the other partner, is insolvent; that the 
books and papers of the firm are in the hands of Brastow, and that he 
refuses to surrender them to the assignee, and concludes with a prayer 
that the court will thereupon pass such order as it may deem proper 
in the case. 

Brastow on notice appeared and put in an answer to the peti- 
tion. The answer admits that in April, 1834, he entered into co- 
partnership with Thurston, and that the copartnership then formed 
has not been dissolved but by the proceedings in bankruptcy ; that in 
the summer of 1837, the firm suspended payment and has since re- 
mained insolvent. ‘That at the time of the suspension of payment, the 
firm owed more than $50,000, and that he then undertook the settle- 
ment of the demands and has continued his efforts to the present time, 
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but has never had the assistance of his partner, but that Thurston has, 
in all cases, assented to what he has done; that he has settled by pay- 
ment or compromise, debts to the amount of twenty-five or thirty 
thousand dollars, and that he still is engaged in the business of settling 
the affairs of the firm, and that for this purpose it is necessary that the 
books and papers of the firm should be retained by him; that he is 
ready to codperate and advise with the assignee of said Thurston in 
all his negotiations for this purpose, and concludes with a prayer that 
he may be permitted to retain the books of account and the papers of 
the firm for the purpose of closing the concern. 


Ware J. This case has been submitted to the decision of the 
court, on the facts stated in the petition of the assignee and the answer 
of the partner without argument. As the matter submitted involves 
questions of some difficulty and delicacy, and of no inconsiderable im- 
portance, it would have been more satisfactory to me to have had the 
benefit of an arguinent before deciding them. But as the parties have 
chosen to submit them without, I will proceed now to state some of 
the conclusions to which | have arrived, on such an examination of the 
question, and as I have been able to give them. 

In the first place, when all the partners are jointly in bankruptcy, 
either on their own voluntary petition or on adverse proceedings by 
their creditors, all the joint property of the firm, and all the separate 
property of each of the partners passes to the assignee. ‘This is ex- 
pressly provided for by the 14th section of the act, and necessarily 
results from the general principle that a person cannot go into bank- 
ruptcy by halves. He cannot be a bankrupt as partner, and not a 
bankrupt as an individual, and being so in both capacities, his creditors 
have no mode of reaching his joint and separate property but by pro- 
ceedings in bankruptcy. 

In the separate bankruptcy of one of the partners, all his separate 
property passes to his assignee with the same power over it that he 
had, that is, the exclusive right to the possession, and the exclusive 
right of disposing of it. But of the joint property, all that passes to 
the assignee is the interest, which the bankrupt had in it, subject to 
the rights of the other partners. ‘The solvent partners have a lien on 
the partnership assets for the payment of the partnership debts, and 
also, for their share of the surplus. What passes to the assignee, then, 
is the interest which the bankrupt may appear to have on taking an 
account. But the interest of the bankrupt does not pass to his assignee 
with precisely the same powers over the property which the bankrupt 
himself had. Before the bankruptcy, his power over it was that of a 
partner ; it was a joint tenancy. A joint tenant of a chattel has, it is 
said, the power of disposing of the whole, (3 Kent Com. 350,) though 
it is otherwise of real estate. But, however, it may be as a general 
rule, it is certain that in the particular modification of joint tenancy 
existing in partnership, a joint tenant has this power, whether it be 
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considered.as legally incident to the quality of his title, or to his being 
the authorized agent or pracpositus of the partnership for their purpose, 
But by the bankruptcy, the partnership is dissolved, and the joint 
tenancy severed. ‘The assignee succeeds to the right of the bankrupt, 
not asa partner, but as a tenant in common. ‘Though he succeeds to 
all the beneficial interest of the bankrupt, it will not necessarily follow 
that he succeeds to all his rights of disposing of the property. 

Between tenants in common of chattels each has an equal right to 
the possession, and therefore one tenant in common cannot maintain 
trespass or trover against his co-tenant for dispossessing him. If one 
tenant in common takes all the chattels personal, the other has no re- 
medy by action, but he must wait and may take them when he can 
see his time. (J.yttleton, sec. 323. 1 Coke Lytt. 200.) The tenant 
in possession may therefore legally retain the possession, for he bas an 
equal right with the other, though if he loses or destroys the thing, an 
action will lie for the co-tenant ; ; and so also if he sells it; but this 
must be on the assumption that his co-tenant affirms the sale, for as a 
general rule, a tenant in common can sell only his own share. 3 Kent’s 
Com. 350 note. 

But in the case of a tenancy in common, supervening on a joint 
tenancy in partnership on its dissolution, by the bankruptcy of one of 


_ the partners, the principles of the law seem to be somewhat modified. 


The moral person constituted by the articles of partnership is extinct 
for general purposes, but it seems has a modified existence for certain 
objects, and with limited faculties. The partnership is said to be con- 
tinued for the purpose of winding up the concern, but not for engaging 
in any new enterprise. The solvent partner remaining in possession 
of the partnership effects, has the power of disposing of them and ap- 
plying the proceeds to the discharge of the partnership obligations. 
When he sells he conveys a good title to the whole thing sold, and 
not merely his own interest. “Collyer on Partnership, 497. For this 
purpose he is the representative and administrator of the moral or 
civil person which was the creature of the partnership articles. But 
it seems that he is not the agent or representative of the partnership 
for all purposes even of winding up and closing the business. He 
cannot negotiate a bill of exchange or promissory note so as to bind 
the firm. Collyer on Part. 497. And in suits for the recovery of 
debts due to the firm, he cannot maintain an action in his own name 
or that of the partnership alone but must unite the assignee of the 
bankrupt partner. Story on Partnership, $362. But he remains the 
representative or administrator of the firm for the purpose of disposing 
of the partnership effects. And it seems that he has generally a right 
to retain the control and possession of them, until an account is taken, 
for the purpose of applying them in good faith to the discharge of the 


joint debts, and for his share “ the surplus. Story on Partnership, 


$839, 407; 3 Kent’s Com. 5 
Such being the right of re solvent partner, what are those of the 
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assignee of the bankrupt, and to what extent may he deal with the 
partnership effects? It is stated generally that he succeeds to all the 
interest and rights of the bankrupt. These, after the dissolution of the 
partnership, are the rights of a tenant in common, and of that particu- 
lar species of tenancy, which results from the dissolution of a partner- 
ship. In the absence of any particular agreement, each partner has 
an equal right to the possession of the effects, to dispose of and apply 
them to the discharge of the partnership liabilities. ‘The assignee suc- 
ceeding to all the rights of the partner, must have the same right of 
possession and of administering the effects as the solvent partner. 
This seems to be the necessary result of acknowledged principles, and 
so the doctrine is clearly stated by Chancellor Kent, in Murray v. 
Murray, (5 John. Chan. Rep. 60.) In that case, it was contended by 
counsel that there are only two cases in which the assignee, under a 
separate commission, has a right to deal with the joint property ; one, 
where the solvent partner is abroad. Barker v. Goodair, (11 Vesey, 
86), and the other where the property left at the time of the bank- 
ruptcy is in the possession of the bankrupt partner. Smith v. Stokes, 
(1 East, 367.) But the court ruled that the assignee, as tenant in com- 
mon, had an equal right to the possession and control of the assets with 
the solvent partner; that neither party had any absolute and exclusive 
right to the possession and distribution, and that the assignee, having 
obtained possession, had a right to retain the assets for the purpose of 
converting them into money and distributing it among those who are 
entitled to the proceeds. ‘The legal rights of the solvent partner 
against the assignee in possession, would appear to be the same as that 
of the assignee against the solvent partner in possession ; that is, to an 
account and to his share of the surplus after the payment of the joint 
debts. 

Such appear to be the rights of the parties in the case of a separate 
bankruptcy of one partner, when the other is solvent. The Assignee 
of the bankrupt has an equal title to the control and administration of 
the joint effects with the solvent partner. If the effects are in the 
hands of the partner, the court will ordinarily direct an account to be 
taken, to ascertain the interest which the bankrupt has in the joint 
estate, and will not take the effects out of the solvent partner’s posses- 
sion, unless some equitable ground is shown, which requires such a 
proceeding to protect the rights of those who have an interest in the 
estate. 

The question in this case is, what course should be adopted where 
the non-bankrupt partner is insolvent. The proceedings in bank- 
ruptey are according to the course of equity, and to enable the court 
to do full justice to all partners in interest, the District Court, sitting 
as a court of bankruptcy, is clothed with all the powers of a court of 
general equity jurisdiction. When the partnership and all the part- 
ners are insolvent, though not all in bankruptcy, the natural and obvious 
view, which a court of equity takes of the matter, is that the effects of 
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the firm belong not to any of the partners but to the creditors. They 
have a right to look to all the partners for the payment of their debts, 
and they have the same right to seek their remedies through the as- 
signee as the administrator of a bankrupt partner, as they have against 
any of the other partners. By the common law, the assignee has no 
better title to the possession and administration of the effects than the 
other partners. But in equity he would seem to have a superior 
claim. For he has an equal legal title as succeeding to the rights of 
the bankrupt, and he has a superior equity as being the proper repre- 
sentative of all the creditors, who in justice have the sole right to the 
property. It may be further observed, that the assignee administers 
and distributes the estate under the law, giving to each creditor his 
equal share. And this equality, which is the dictate of natural equity, 
when the estate is brought into bankruptcy, is expressly provided for 
by law. But if the effects are left in the hands of the insolvent part- 
ner, as his administration is not under the immediate control of the 
court, he has it in his power to defeat the policy of the bankrupt law 
by giving preferences. In this case, the respondent states in his 
answer, that he has settled, by payment or compromise, one half or 
more of the whole debts of the firm; that is, the effects of the firm thus 
far have been appropriated to the payment of one half of the creditors, 
while the other half have received nothing. Now one great object of 
the bankrupt law, is to prevent this preference of favored creditors, and 
to give to all an equal share of the estate in proportion to the amount 
of their demands. 

Another very obvious reason for preferring the administration of the 
assignee is found in the fact itself that the partner is insolvent. The 
creditors, among whom the property is to be distributed, have a just 
claim to have the effects placed in security for the purpose of being 
converted into money for their benefit. As a general rule, it cannot 
be doubted that the administration will be more safe in the hands of 
an assignee than in those of an insolvent partner. 

Has then the court the power of taking the effects out of the pos- 
session of the insolvent partner and placing them in the hands of the 
assignee. As a general question, this | suppose does not admit of 
doubt. The partnership is dissolved by the bankruptcy; and on a 
dissolution by bankruptcy or otherwise, any of the partners or the re- 
presentatives of a partner may insist on having the whole concern 
wound up by asale. Story on Partnership, $350, 351; 3. Kent’s 
Com. 64; Collyer on Partnership, book 1, chap. 3, sec. 3; Crashaw 
v. Collins, (15 Vesey, 227); Featherstonhaugh v. Fenwick, (19 Vesey, 
298.) ‘This when done on application to a court of equity, can be 
done only by the court’s taking the control of the property into its own 
hands. This is the general rule, although the court will not perhaps 
always order a sale when it will be i injurious to the estate. Crashaw 
v. Collins (2 Russel’s Rep. 325); 3 Com. Chan. Rep. 136. Even 
while the partnership is existing, if one of the partners has involved 
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the firm in debt or has become insolvent, the court will restrain him 
by injunction from negotiating the partnership paper and fiom con- 
tracting or receiving partnership debts. And where a dissolution is 
intended or has taken place, will, on the application of a partner in a 
proper case, appoint a receiver. Story on Partnership $227, 228; 
Collyer on Partnership, book 1, ch. 3, sec. 5, 6, p. 189, 197, 198. 
There can then be no doubt of the power of the court to take the con- 
trol and administration of the effects into its own hands. 

On the separate bankruptcy of one partner, if the firm, or if the 
other partners are solvent, the general rule in equity, as [ understand 
it, is that the court will not take the joint effects out of the hands of 
the solvent partners, but leave the possession and distribution with 
them, subjeet of course to be controlled by the court when equity re- 
quires it, unless when a sale is demanded, or when some special ground 
is shown requiring the interposition of the court. But where the firm 
itself and all the partners are insolvent, the interest of the creditors and 
the policy of the law require that the rule should be reversed, and that 
the administration of the assets should be by the assignee or a receiver 
under the direction of the court, and the distribution be made by the 
law. ‘The court may indeed, in special cases, employ the insolvent 
partner to aid in the settlement of the estate, but he then will act 
under the authority and direction of the court. And this | understand 
to be the practice in equity. 





District Court of the United States, New Hampshire. In Bank- 
ruptcy. 
Ex parte TEBBETS, ASSIGNEE OF Torr. 
Held, that the propdrty of minor children, which had been accumulated by their sole 


exertions, with their father’s consent, and had always stood in their name, did not 
vest in the assignee of the father. 


In this case, the assignee made his return, that the bankrupt had deliv- 
ered to him all his property, of every description, unless two hundred 
and seventy-eight dollars deposited in the Strafford Savings’ Bank, and 
two shares in the Rochester Bank, of the value of one hundred dol- 
lars each, which stand in the name of his two minor sons, one twenty, 
the other seventeen years of age, should be deemed and taken as the 
property of the bankrupt. It appeared, that Torr, the bankrupt, had 
been a retailer of merchandise, in the town of Rochester, where he 
now resides, for the last twenty-four years. About ten years since, 
being without a clerk, and to induce his sons to remain in the store, 
he stipulated with them, that if they would remain in the store, and 
be faithful to his interest, they should have the privilege of selling 
confectionary, and the profits arising from such sale should belong to 
them. Accordingly, preparations were made for keeping their stock 
and their money, entirely separate from the business of the store. 
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They purchased their first stock, not exceeding two dollars in value, 
with money which they had obtained, as children obtain small suns 
of money, and enlarged their business as their capital increased. 

When the Rochester bank was established in 1835, they took one 
share of its capital stock, paid one half the amount, and gave their 
note, secured by a pledge of the stock, for the other half. The note 
was afterwards paid by them in small suis, as they had means. Af- 
terwards, they bought another share in the same bank, and secured 
the payment for it, by pledging the certificate, and for which payment 
has since been made by them, in small sunis, realized from the profits 
of their business, as satisfactorily appears. ‘These shares have al- 
ways been taxed to these boys, and they have ever paid the taxes 
from their own money, and received the dividends made thereon. 
The two hundred and seventy-eight dollars, deposited in the Strafford 
Savings’ Bank, in the belief of the father, was obtained from their 
aforesaid business, and in no other way, as he never contributed, 
either directly or indirectly, towards this deposit, or the payment of 
the bank shares. 

The question was briefly argued by C. H. Woodman for the 
minors. 


Harvey J. was of opinion, that this case furnished sufficient rea- 
sons for an exception to the general rule, which gives to the parent 
the proceeds of the labor and industry of minor children. And, in 
adopting this conclusion, he was not aware that the creditors of the 
bankrupt had any just grounds for complaint. For, from the facts 
disclosed, it might safely be presumed, that the effects of the bank- 
rupt were none the less, in consequence of this agreement of the 
father with these boys ; but, on the other hand, the strong presump- 
tion was, that they were increased by reason of the greater diligence 
and constant attendance on the business of the father, by his sons, 
considering it for their own interest to be trustworthy and faithful. 
He considered it no forced construction, to view this transaction in 
the character of a daily task, required to be performed by these 
minors, and after the performance of which, the residue of the time, 
with all its advantages and all that might be realized from it, to be 
at their disposal. ‘This, he presumed, was a practice of no unfrequent 
occurrence ; but the gross injustice of a father, in taking away a small 
pittance, earned under such circumstances, must be obvious to every 
one, however strongly it may be urged and supported by strict legal 
construction. Moreover, he thought the creditors had no equitable 
claim to this property, for the reason, that it never was considered the 
property of the bankrupt, and of course he never could have received 
any further indulgence, or additional credit from them on this account. 
The books of the savings bank, and the collector’s tax book, have 
always shown this deposit and these bank shares, to be the property 
of these boys. His opinion, therefore, was, that this property could 
not be claimed by the assignee. 
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U. S. Circuit Court, Vermont. 


Circuit Court of the United States, Vermont, October Term, 1842. 
In Bankruptcy. 


Havcuron AND OTHERS v. Eustis AND OTHERs.' 


The property of the alleged bankrupts was attached on mesne process, on March 14th. 
On April 17, a petition in invitum was filed, praying for a decree of bankruptcy. 
Subsequently, but before a decree, judgment was recovered, and the goods were 
levied upon. Held, that the attachment constituted a lien or security within the 
meaning of the proviso in the second section of the bankrupt act, and was thereby 
saved from the operation of that act. [Ez Parte Foster, ante, 55; Parker and 
Blanchard v. Muggridge, ante, 351; Matter of Allen, ante, 362; Downer vy. Brack- 
ett, ante, 392. 


On the 14th day of March, 1842, Eustis and Co. attached on mesne 
process the goods of Rice and Boardman. At the May term of 
Windsor county court, in which the suit, commenced by said process, 
was entered, judgment was recovered by the plaintiffs. On the 23d 
of June, execution was taken out on said judgment and levied on 
the goods thus attached. On the 28th of said June, Haughton and 
others procured from the district court of the United States, an in- 
junction upon the sale of said goods on said execution, setting forth, 
by petition, as the ground of said injunction, that on the 15th day of 
said March, said Rice and Boardman committed an act of bankruptcy, 
and said Haughton and others had on the 17th of April last, filed 
their petition that said Rice and Boardman be declared bankrupts, 
and that said petition was then pending. On the 31st of August, Eus- 
tis and Co. moved the district court to dissolve said injunction. Which 
motion said court adjourned into the circuit court. 





! This report is taken from the Vermont Mercury, newspaper, of January 20, 1843, 
which has been sent to us from some unknown source. We find the following remarks 
on the case in the same newspaper. — Eprror Law Reporter. 

“It was hoped that the opinion of Mr. Justice Thompson in the case below named, 
would have been given to the public from his own pen. But as that hope has not yet 
been, and seems not likely to be gratified, one who was present at the trial and de- 
cision of the case, and who took minutes of the opinion, ventures to present the fol- 
lowing outline of that opinion. He believes it te embody the substance of the re- 
marks of the learned judge, and is assured in that belief by the concurrence of one of 
the principal counsel employed in the argument, to whom this report has been sub- 
mitted. 

‘« Since seeing the remarks of the editor in the January number of the Law Re- 
porter, on the opinion of judge Prentiss, of Vermont, in the case of Downer 2, 
reer ig BS Law Reporter, 392,] and the notice also, of an opinion (not yet reported) 
[matter of Cook, 5 Law Reporter, 443,] of Mr. Justice Story, delivered December 31, 
ult., it seems proper to remark, that in this case, the only question in issue was, 
whether an attachment on mesne process, by the laws of Vermont constitutes a lien 
on the property attached, within the meaning and saving of the proviso of the second 
section of the bankrupt law. This was the only question raised by counsel, and the 
only one passed on by the court. For it was not contended that the judgment subse- 
quently obtained, could have any operative effect as to the property, unless the at- 
tachment itself constituted a valid lien.” 
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S. S. Phelps, and William Upham, counsel for Haughton and 
others, relied mainly on Ex Parte Foster, (5 Law Reporter, 55,) and 
the authorities therein cited. 

A. Tracy and L. B. Peck for Eustis and Co., cited Rev. Stat. 
Ch. 42, Sec. 50, 51, Ch. 49, Sec. 53; 2 Aik. Rep. 215; 2 Vt. 
Rep. 388; 4 Ib. 88; 9 Ib. 309; 12 1b.65; 1 Day’s Rep. 117; 2 
Caine’s Rep. 300 ; 9 Mass. Rep. 209 ; 16 Pick. Rep. 264 ; 9 Conn. 
522. 


Tuompson J. In the first place, there is no pretence of anything 
fraudulent in the proceedings of the attaching creditors. ‘Their debts 
were bona fide, and have gone into judgment. Their attachment 
was made in good faith agreeably to the laws of the state, and before 
any act of bankruptcy by the debtors. ‘They had, up to the service 
of the injunction, taken the steps required by the laws of the state to 
enforce the payment of their debts. Does the attachment in this 
case constitute a lien or security, within the meaning of the proviso 
in the second section of the bankrupt law, and is it thereby saved 
from the operation of that law? In my opinion, it does. The doc- 
trine in this state is, that an attachment of property on mesne process, 
constitutes a lien. It is so treated in the statute, and so deemed and 
denominated by the supreme court of the state. ‘The courts of the 
United States are to be governed by the decisions of the state courts, 
as to what the state laws are: the law of this state, thus clearly ap- 
pearing, must govern this court in giving operation to the bankrupt 
law, in the case before me. 

To the argument urged by counsel, that the proviso at the close of 
the second section was inserted to save certain rights peculiar to the 
laws of Louisiana, it is answered, that it does not appear from any- 
thing in the act, that the proviso was intended to have reference to 
Louisiana alone. And certainly, though counsel in argument might 
take the liberty, it would by no means be proper for the court to re- 
gard the history of the bill in its progress of becoming a law, in giving 
effect to what are clearly its provisions. 

It is said, too, that by the words “ lien and other securities”’ only 
such are intended as are created by contract. Now this position is 
not true even with reference to Louisiana ; for divers rights in respect 
to, and securities upon property in that state, within the clear mean- 
ing of the language of that proviso, arise as entirely by operation of 
law, and as little by virtue of contract either express or implied, as 
the lien by judgment in New York, or by attachment on mesne pro- 
cess in this state. ‘That a judgment, docketed before an act of bank- 
ruptcy committed, is not in New York a lien on the property of the 
debtor, valid as against the operation of the bankrupt law, is a doc- 
trine to which I cannot assent. 

Again, I am clear, that the phraseology and evident import of the 
law itself does not justify restricting the operation of the saving 
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nd clause of the second section, to common law liens merely. In the 
d different states there are various securities upon property, unknown to 

the common law, which, by the laws of the respective states, are as 
it. essentially a lien upon the property, as these existing at common law. 
t. And in my opinion, it is the purpose of the bankrupt law to preserve 
2 those liens or securities, thus peculiar to the several states, as much 
n. as to preserve common law liens. It is of no importance what they 


are called, whether liens, or securities, or anything else. What the 
bankrupt law provides for and saves ayainst proceedings in bank- 
ruptey, is any security attaching upon property by the state law. Now 
attachment on mesne process, ‘by the laws of this state, is a security 
upon the property attached —a security valid as against the world, 
and indefeasible, excepting by the attaching creditor, up to the rendi- 
tion of judgment. He alone can control it, and if he recover, then 
that judgment must be satisfied, pro tanto, out of that property, un- 
less he gives up his right to such satisfaction. 

Indeed, such an attacliment constitutes more peculiarly a lien, than 
a docketed judgment in New York —for by such attachment, the 
security is fixed upon specific property, and that specific property is 
holden to respond the judgment, while a judgment in New York is 
general lien on all the debtor’s s property, and no specific part is balien 
to satisfy that judgment till levied on by execution. However, a 
judgment in New York, and an attachment on mesne process iu this 
state, rest on the same principle as to the security they fix upon the 
property affected by them: and that security, when it fastens before 
an act of bankruptcy committed by the debtor, is not to be invalidated 
by such act. 

As to the argument, that the rights or security upon property at- 
tached, is contingent, and depends on a course of judicial proceeding x 
to render it perfect and absolute, it is sufficient to remark, that it is 
no more contingent than a lien by mortgage. ‘That is in its very na- 
ture defeasible. So, in fact, is the common law lien. Defeasibility, r 
contingency, necessarily enter into the idea of a lien, for the moment 
the right becomes absolute, it ceases to be a lien. In case of mort- 
gage, a course of judicial proceeding is as necessary to render abso- 
lute the right and title to the property, as in case of attachment. 

Injunction dissolved. 
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District Court of the United States, Massachusetts, January, 1843, 
at Boston. In Bankruptcy. 
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BurnuaM, PETITIONER v. Winsor, assignee or E. & W. H. 
McLean. 
The possession of goods by officers of the customs prior to entry, is not such a pos- 


session of the consignees, as to determine the transit, and defeat the consignor's 
right to stop them, on the bankruptcy of the consignees. 
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Such right to stop in transitu is not affected by the facts that part payment of the 
goods had been received ; and a draft, intended to cover the balance of the cost, 
had been presented and accepted after their errival ; and that the consignees were 
part owners and ship’s husbands of the vessel in which they arrived, and not liable 
to pay freight before taking possession of them; and that the bill of lading had 
been sent to them only. 


The Act of Congress of 1842, ch. 20, sec. 12, was not intended to alter or define the 
rights of shippers. 


Tue petition, in this case, sets forth the following facts. 

The petitioner, who resides in Matanzas, in Cuba, in the month of 
October last, pursuant to previous authority, shipped to the bank- 
rupts, merchants of Boston, one hundred and fifty boxes of sugar, on 
joint account of himself and them. ‘The whole cost of the sugars 
was about $2500.00, towards the payment for which Burnham ap- 
plied about $483.00, funds belonging to the McLellans then in his 
hands, and the residue he purchased with his own means. ‘The sugars 
were shipped in a vessel of which the McLellans were part owners 
and ship’s husbands, and the bill of lading was sent tothem. Against 
this shipment Burnham drew a draft on the McLellans for about 
$ 1700.00, at sixty days’ sight, which was intended to cover the 
balance of cost of their half above the $483.00 retained by him, 
and also as an advance on his half of the sugars. The draft arrived 
in Boston in the same vessel with the sugars, on the fourteenth of 
November last, and on the same day was presented, by Robert C. 
Hooper, the ageut of Mr. Burnham, to the McLellans, and accepted 
by them. Opn the arrival of the vessel, an inspector of the customs 
took charge of it in the usual manner, and put his locks upon the 
hatches, whence the sugars were subsequently removed to the govern- 
ment stores, where they remained, without being entered, until the 
time of the hearing on this petition. On the twenty-first of Novem- 
ber, Mr. Hooper, learning that the McLellans were preparing to go 
into bankruptcy, demanded the whele or half of the sugars for Mr. 
Burnham ; at the same time offering to return the $483.00, and 
give up the draft. On the twenty-second of November, the McLel- 
lans filed their petition in bankruptcy. The petitioner, Burnham, 
prayed that the whole, or half of the sugars, (as the court should 
decide his right to be,) might be restored to him, upon his refunding 
the $483.00 retained, and giving up the draft. 

F. B. Crowninshield, and Charles EF’. Smith, for the petitioner, 
contended, that this was a case in which the petitioner had a right to 
stop the goods in transitu ; that the transit was not terminated, be- 
cause the goods had not come into the possession, either actual or 
constructive, of the consignees ; that the possession of the govern- 
ment officers, prior to entry, was not such a possession of the consignees 
as to determine the transit, notwithstanding the presentment and ac- 
ceptance of a draft, intended to cover the price, subsequent to the 
arrival of the vessel which brought the goods, and the receipt of the 


bill of lading by the consignees ; Northey et al. v. Field, (2 Esp. R. 
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613); Nix v. Olive, (reported in Abbot on Shipping, 393) ; Abbot 
on Shipping, Part Ill, ch. 93, passim; that the right of the con- 
signor to stop goods in transttu was the same, whether he be an agent 
for others, or the owner and vendor of the goods; Feise et al vy. 
Wray, (3 East R. 93) ; that the fact, that the consignees were part 
owners of the vessel, did not create such a possession in them as to 
determine the transit, prior to entry ; and that as to Burnham’s one 
half, he had a right to retake that, even from the possession of the 
bankrupts, at any time before a bond fide sale. Stubbs v. Lund, (7 
Mass. R. 453; Newell v. Vargas, (1 Shepley, 93) ; Abbot on Ship- 
ping, ut supra ; that the Act of Congress, 1842, ch. 20, sec. 12, was 
not intended to settle or define the rights of shippers, but was passed 
alio intuitu. 

William Gray, for the respondent, did not deny the right of the 
petitioner to one half of the sugars ; but as to the other half, contend- 
ed, that the cases of Northey et al. v. Field, and Nix v. Olive, above 
cited, were mere nist prius decisions, and that the points there held 
had never been so decided in this country ; that in those cases the 
drafts were accepted before the arrival of the vessel which carried 
the goods ; that the fact, that in this case they were presented to and 
accepted by the bankrupts subsequently to such arrival, taken in con- 
nection with the facts, that the bankrupts were part owners and ship’s 
husbands, and not liable (in this case), to pay any freight, and that 
the bill of lading was sent to them only, amounted to a recognition 
by the consignor of their possession, and a waiver of his right to stop 
in transitu ; that by stat. U. S., 1842, ch. 20, sec. 12, goods in the 
possession of the collector, are at the risk of the owner, importer, 
consignee or agent ; and that, as neither of these terms could be ap- 
plied to Burnham, the possession of the collector was by that statute 
declared to be the possession of the consignees in this case. 

Gray cited Henley on Bankruptcy, pp. 321—324, 326, 329, and 
cases there enumerated, particularly Neat v. Balls; also, Archbold 
on Bankruptcy, 235. 


Spracve J. sustained the positions of the counsel for the petitioner, 
remarking that he acquiesced in the decisions of Northey et al. v. 
Field, and Nix v. Olive, above cited ; which, although made at nisi 
prius, were made by able judges, and assented to by distinguished 
counsel, and cited with approbation by Lord Tenterden, in his Trea- 
tise on Shipping. He ordered a decree to be entered, that the sugars 
should be restored to Burnham, or his agent, upon his refunding the 
$483.00, giving up the draft for $1700.00 to the assignee, and pay- 
ing to him the freight and charges. 








Recent American Decisions. 


District Court of the United States, Connecticut, February, 1843. 
In Bankruptcy. 


In THE MATTER oF HevustTep. 


In the case of a petition in bankruptcy, in invitum, the alleged bankrupt did not 
appear and contest the right of the petitioner toa decree ; but certain of his creditors 
to whom he had made conveyances (alleged in the said petition to be fraudulent) ap- 
peared tocontest the decree in their own behalf, denying that the petitioner had any 
debt, and praying that the alleged bankrupt might be subjected to an examination on 
that point. Held, (1) that the creditors alleged to have been fraudulently preferred, 
had a right to appear and contest the facts asserted in the original petition. [See 
Dutton v. Freeman, ante, 447. (2) that the alleged bankrupt might properly be sub- 
jected to an examination in relation to his indebtedness to the petitioning creditor. 


Tuts was a petition by Griffin Green, praying that Eborn Heusted 
might be declared a bankrupt, alleging certain conveyances to have 
been made by him in fraud of the bankrupt act. Heusted did not 
appear to controvert the allegations in the petition, but some of the 
creditors, who were alleged in the petition to have been preferred, 
appeared and contested the right of the petitioner to a decree. In 
their answer they denied the existence of any debt in the petitioner, 
on the ground of usury ; and they prayed that the bankrupt might be 
examined as to this fact. 


R. J. Ingersoll for the petitioning creditors. 
Bissell and Hawley, contra. 


Jupson J., said it was very apparent from the seventh section of 
the act, that the right of appearance is not limited to those creditors 
who may have proved their debts ; neither is the right confined to 
creditors whose names appear on the list annexed to the petition, but 
this right is expressly extended to “ all persons interested.” In the 
present case, the persons claiming to come in and contest the facts 
set up in the petition, are those who hold certain lands attempted to 
be secured to them by the alleged bankrupt, and these identical con- 
veyances are set up in the petition as acts of bankruptcy, and utterly 
void, and a fraud upon the bankrupt act. These are the allegations 
of the petitioner, and the grantees under such deeds come here to 
deny these allegations, and maintain a valid title. The facts so stated 
in the petition, to wit, that these deeds were given with the intent to 
prefer the grantees over the general creditors, and in contemplation of 
bankruptcy are put in issue, and the legality or illegality of the deeds, 
depends upon the truth or falsehood of these allegations. If the deeds 
be fraudulent, in the sense which the act considers deeds of prefer- 
ence, then the title of those claiming under those deeds may be an- 
nulled by the decree, and the property may be claimed by the assignee 
of the bankrupt. In that event, the grantees lose the property at- 
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tempted to be conveyed. ‘This cannot be done unless a decree in 
bankruptcy is passed. These grantees have a direct interest involved 
in the proceeding, and may appear to show cause against a decree. 
Any cause which prevents a decree, goes to secure their title; any 
cause which makes for the decree, has a tendency to jeopardize their 
title. ‘The right of appearance, then, is secured by the act fo all per- 
sons interested. ‘The persons appearing are-such. 

The second question is equally clear. Can the alleged bankrupt 
be subjected to an examination in relation to the consideration of the 
debt alleged to be due from him to the petitioning creditors? Recur- 
rence must again be had to the act, in answering this question. A 
part of the second proviso to the fourth section, is found to be directly 
in point: ‘* And such bankrupt shall at all times be subject to exam- 
ination, orally, or upon written interrogatories, in and before such 
court, or any commissioners appointed by the court therefor, on oath, 
in all matters relating to such bankruptcy, and his acts and doings 
and his property and rights of property, which, in the judgment of 
such court are necessary and proper for the purposes of justice.” The 
persons having a right to appear and contest the question of bank- 
ruptcy, now move for liberty to interrogate the bankrupt in matters 
relating to the bankruptcy, and relating to his acts and doings ; and 
relating to his property and rights of property. ‘Those who make the 
motion, do not withhold the object they have in view, nor the subject 
matter of the inquiry. They claim the right of compelling the bank- 
rupt to say whether more than the lawful rate of interest has been re- 
served and taken by the petitioner. This they seek to do, for the 
avowed purpose of invalidating the petitioner’s debt, set up as the 
ground of his application. If objectionable, that objection rests on 
the proposition, that a party to a contract cannot impeach it by his 
own testimony. Whatever may be the commen law on this subject, 
is not material, because the act of Congress is framed, and wisely 
framed, broad enough to sanction the right of this examination. 
Heusted cannot be declared a bankrupt, on this petition, unless the 
petitioner has a valid debt of not less than $500; any fact within the 
knowledge of the bankrupt tending to invalidate this debt, relates to 
the bankruptcy in question. Suppose the debt of a petitioner is 
wholly without consideration — fictitious — may not a person in in- 
terest examine him on that point? Suppose the debt has been paid 
and extinguished, may the bankrupt not be interrogated? If a bank- 
rupt have given a note without consideration, merely to enable a pe- 
titioner to proceed against him, or if he have paid a debt, still allowing 
the note to remain for the same purpose — these are “ acts and doings,” 
such as he may be compelled to answer on oath. 

The interrogatories may be filed, and the case will then be referred 
to a commissioner to take the answers. 








Recent American Decisions. 


Supreme Judicial Court, Massachusetts, Adjourned Term, June, 
1842, at Boston. 


Ortentat Banx v. Tremont Insurance Company. 


A contract, in a policy of insurance, [against fire,] to pay the loss on a certain day 
after proof thereof, is not a contract to pay interest after that day, if the loss be not 
then paid. 

Where caderesiters do not contract to pay interest on a loss, after the day on which, 
by their contract, the loss is payable, they are not chargeable with interest after that 
day, during the time a trustee process is pending against them, which is commenced 
by a creditor of the assured before that day, if they practise no delay, and are ready, 
at all times after the loss is payable, to pay it on being discharged from the trustee 
nigger although they do not keep the amount of the loss constantly on deposit, 

ut mingle it with their other funds, and use it in their business. liter, it seems, 
if they practise unreasonable delay in making their answers in the trustee process, 
for the purpose of obtaining a longer use of the money. 


Srone v. Denny 


Though a representation, made by a vendor, respecting goods sold by him, be not true 
in fact, yet if he believe it to be true, it is not a ground of action by the vendee 
against him for fraud in the sale. dliter, if he make an untrue representation, as of 
his own knowledge, not knowing whether it is true or false. 





Supreme Judicial Court, Massachusetts, September Term, 1842; 
Berkshire. 


Foor v. Know tes. 


A pension was granted to the widow of an officer, conformably to the acts of congress 
passed on the fourth of July, 1836, and the third of March, 1837, and she died be- 
fore the pension certificate was issued, having disposed of her pension by will. 
Held, that the pension was payable to her executor, and not to her children, and 
that the executor was entitled to recover the same from the children, to whom it 
had been paid by order of the officers of the United States, who had charge of the 
matter of pensions. 


CLAFLIN AND OTHERS v. BEACH AND OTHERS. 


The provisions of St, 1838, c. 163, § 19, respecting proceedings against a debtor, on 
the application of a creditor, cannot be enforced against a debtor who is not a resi- 
dent in the commonwealth when such application is made. 

Several creditors attached property of their debtor, and he thereupon removed from 
the state, carrying with him all his property which was not attached, and became a 
resident in another state, before the term of the court to which the writs on which 
his property was attached were returnable. He never again resided within this 
state, nor did he dissolve the attachments, on or before the last day of said term. 
On an application, made by other creditors, within ninety days after the end of said 
term, a master in chancery issued a warrant, directing a messenger to take posses- 
sion of such debtor's estate, and assignees thereof were afterwards chosen. Held, 
that the master in chancery had no jurisdiction of the case, and that the proceedings 
before him did not dissolve the attachments. 
















-— — 


“—3 65 


= 


—_ ee eee es SO lle lle UO eee oe ee 


ahah a ek tf 











DIGEST OF AMERICAN CASES, 





Selections from 2 Metcalf’s Reports. (Continued from page 472) 


FRAUDULENT CONVEYANCE. | 4. Upon a statement of the facts on 

A conveyance of land by A to B is a_ which a party relies to prove a convey- 
sufficient consideration, on the part of ance fraudulent, on the ground that it 
B, for a mortgage of the landto C; and was intended to defraud creditors, the 
the payment by C of debts due to A, court will not pronounce it fraudulent. 
and of other sums, at the request of a Whether it be fraudulent forsuch cause, 
party who has an interest in the land, is a question to be decided by a jury. 
is a good consideration, on the part of Jo. 
C, to support the mortgage to the ex- 5. A promise by a mortgagee to the 
tent of such payments—if there be no mortgagor's creditors, to relinquish his 
fraud in the transaction: and though claim to the mortgaged land, if they 
the amount thus paid be far less than will accept from the mortgagor another 
the sum mentioned asthe consideration mortgage thereof, and give him time 
in the mortgage deed, yet this fact is of payment, is presumptive evidence 
only presumptive evidence of fraud, and (which may be rebutted) that the first 
may be rebutted. Parker v. Barker, mortgage was notbona fide. Parker v. 
423. | Barker, 423. 

2. A mortgage of a trader’s stock in| 
trade is not fraudulent per se, though it) FREIGHT. 
is provided therein that, until condition) The defendants agreed with the 
broken, he may retain in his possession plaintiffs, the owners of a vessel, to 
and use all the mortgaged property, furnish funds to fill eleven twelfths of 
without hindrance or interruption from the vessel on a joint adventure; the 
the mortgagee ; and though there is an funds did not suffice to fill eleven 
oral agreement of the parties, at the twelfths of the tonnage, and the master 
time the mortgage is executed, that the obtained goods on freight, from the con- 
mortgagor may sell and dispose of the signee, to fill the deficiency, and the 
mortgaged property and apply the pro- freight was received by the defendants. 
ceeds to his own use, he promising that, Held, that the plaintiffs were entitled to 
if he should make large sales thereof, the freight, but that, as the amount 
he would add to the mortgagee’s secu- | thereof was greater than would have 
rity by other property. The presump-| been earned at the current rate, and 
tion of fraud arising from such a mort- was allowed by the consignee, at such 
gage and agreement may be repelled high rate, instead of a return commis- 
by satisfactory evidence. Briggs v. sion, which he would have allowed, and 
Parkman, 258. | which, by the agreement between the 

3. A mortgage of property to secure plaintiffs and defendants, would have 
the debt of another is not a voluntary enured to the defendants’ benefit, they 
conveyance, and therefore is not fraud- | were entitled to deduct, from the freight 
ulent per se as against the creditors of received by them, the amount of such 
the mortgagor. Marden vy. Babcock, | commission. Brown v. Putnam, 275. 
99. 
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INSURANCE. 

The owner of a vessel, who was also 
master thereof, procured insurance on 
her and on property on board, at and 
from H. in the coasting business, for a 
specified time, with the usual clause, in 
the policy, of indemnity against loss by 
fire: held, that the term “ property” 
included current bank bills owned by 
the assured, and on board the vessel for 
the purposes of the coasting business, 
and that the underwriters were bound 


to pay for the loss of such bills by fire | 


on board the vessel. Whiton v. Old 
Colony Ins. Co., 1. 

2. A vessel was insured in the coast- 
ing trade, back and forth one or more 
fishing voyages, the insurers to be lia- 
ble for general average, however small. 
The vessel went ashore in a storm, and 
the crew boarded on shore and board 
was paid for them, but they were not 
dismissed from the vessel. By the 
labor of the master and crew, and the 
labor of others who were hired for the 
purpose, the vessel was got off and fit- 
ted io sail, and she returned to her 
home port. Part of the outfits of the 
vessel were sold by the master, at the 
place where she went ashore, to raise 
money to pay for getting her off, &c., | 
he having no other means of raising 
money forthat purpose. Held, that the 
labor and board of the master and crew, 
while getting off the vessel, were pot a 
general average, and that the insurers 
were not liable therefor, but that they 
were liable for the labor, &c. of the 
persons hired to assist the master and 
crew, and for the loss on the sale of the 
outfits—these being a general average. 
Giles v. Eagle Ins. Co., 140. 

3. Where by the perils insured against, 
a vessel receives a strain which alters 
her shape so that she cannot be perfectly 
repaired without rebuilding her, and her 
value is thereby diminished, the under- | 
writers are answerable, to the extent of | 
such diminished value, in addition to} 
the expenses of repairs, although the, 
vessel is made seaworthy by the repairs, 
and is afterwards insured at the same 
premium and the same valuation as 
before the injury. Jd. 

4. Insurers are not liable for the ex-' 
pense of the survey of a damaged ship, | 
made after her return to her home port. 
Ib. 

5. A vessel which is insured on a) 
voyage out and home, and which departs : 


with officers and a crew competent for 
the voyage, does not become unseawor- 
thy by reason of the master’s becoming 
incompetent, at the foreign port, to com- 
mand the vessel ; and if the vessel sails 
from such port under his command, and 
is lost on the homeward passage, the 
underwriters are not discharged, al- 
though the loss may have been caused 
by the master’s incapacity. Wuoe, J. 
‘dissenting. Jb. Copeland v. N. Eng- 
land Marine Ins. Co. 432. 
6. And although, in such case of the 
/master’s incompetency, it is the duty of 
the mate to take command of the vessel, 
and although he has a right to resort to 
_all lawful means toestablish himself in 
the command; yet if, from want of 
judgment, or even from culpable negli- 
gence, he omits so to do, and the vessel 
sails under the master’s command, and 
is stranded, the underwriters are not 
discharged. Wipe, J. dissenting. Jd. 
7. It seems that underwriters are re- 
sponsible for the conduct of the master 
or mariners in the practical navigation, 
care, and management of the vessel, 
after the commencement of the voyage, 
if the actual loss arise from a peril in- 
sured against, although such peril was 
occasioned or increased by the negli- 
gence, carelessness, bad seamanship, or 
other misconduct (not amounting to 
barratry) of the master or mariners. Jd. 


INTEREST. 

In an action for money paid, interest 
is recoverable from the time of payment, 
without proof of a demand of repayment. 
Isley v. Jewett, 2 Metcalf, 168. 


JUDGMENT. 

When a judgment, recovered contrary 

to law, is prejudicial toa third party, he 

may avoid it by plea and proof. Downs 
v. Fuller, 135. 


JURY. 

If a party, when a jury is empanelled 
to try his cause, knows of a legal ocb- 
jection to one of the jurors, but does 
not then object to him, he waives the 
objection, and cannot avail himself 


thereof after a verdict is returned against 


him. Hallock vy. County of Franklin, 
558. 


LANDLORD AND TENANT. 
After a sale of mortgaged premises 
by the mortgagee or his assigns, pursu- 
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ant to a power of sale contained in the 
mortgage deed, the mortgagor’s right 
and interest are wholly divested, and if 
he thereafter remain in possession, he 
is a tenant at sufferance. Kinsley v. 
Ames, 29. 


LEGATEE. 

Where the use and possession of per- 
sonal property was bequeathed to an 
only son for life, with a contingent limi- 
tation over, and he was made one of the 
executors of the will, and a trustee for 
his sisters, with a request of the testa- 
tor that he need not give bonds, as such 
trustee; it was held that he was not 
bound, before taking said property into 
possession, to give security that the 
same should be forthcoming, at his de- 
cease, upon the happening of the con- 
tingency upon which it was limited over 
by the will. Security is required only 
when it is shown to the court that there 
is danger that the property will be 
wasted, secreted or removed by the first 
taker: When this is shown, the court 
may require security at any time during 
the first taker’s term of possession. 
Homer v. Shelton, 194. 


LETTER OF CREDIT. 
O., the agent in Boston of M. & Co. 
bankers in London, gave B. of Boston 
this letter, addressed to them. ‘“ Mr. 
J. B. having requested that a credit may | 
be opened with you for his account, in | 
favor of C. & Co. of Gottenberg for} 
£3000, I have assured him that the) 
same will be accorded by you on the) 
usual terms and conditions.” B. trans- | 
mitted this letter to C. & Co. at Gotten- | 
berg, to whom he was indebted, and) 
requested them to value therefor, at 
ninety days’ sight (the usual time of| 
drawing upon London from Gottenberg) | 
and pass the same to his credit. C. & | 
Co. drew a bill on M. & Co. accordingly, | 
which they refused to accept or pay. 
Held, that the contract of M. & Co. was 
governed by the law of this Common- 
wealth, and that by this law, C. & Co. 
might maintain an action in their own 
names against M. & Co. for breach of 
the contract, Carnegie v. Morrison, 381. 
2. Held also, that the above facts 
would not support a count on a bill ac- 
cepted by M.& Co. Jb. 
3. Held further, that C. & Co. had 
not released M. & Co. by becoming par- 
ties to B.’s assignment for the benefit of 
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his creditors, under St. 1836, ¢. 238, and 
filing their account with his assignee, 
claiming for said £3000, only on condi- 


tion that they should not recover it of 
M.&Co. Jb. 


LIMITATIONS, STATUTE OF. 

A negotiable note given by a debtor 
for part of a debt is payment of such 
part, and takes the debt out of the opera- 
tion of the statute of limitations — Rev. 
Sts. c. 120. Isley v. Jewett, 168. 


MORTGAGE. 

Continued possession of mortgaged 
premises, by the mortgagor and his 
heirs, for twenty years after the mort- 
cage debt is payable, without any entry 
or claim by the mortgagee, constitutes 
a presumption in fact that such debt has 
been paid. Howland v. Shurtleff, 26. 


NEW TRIAL. 

Though a copy of a paper, not certi- 
fied by the proper officer, is admitted in 
evidence, yet a new trial will not be 
granted for that cause, if the party after- 
wards produce a duly certified copy 
which is found to correspond with that 
which was admitted. Potter v. Tyler, 
58. 

PRINCIPAL AND AGENT. 

The rule which prevents a vendor, 
who has given credit to an agent, from 
afterwards resorting to the principal for 
payment, does not apply to a case in 
which the vendor, at the time of sale, 
merely has the means of knowing the 
principal; but is confined. to cases in 
which he has actual knowledge. Ray- 
mond v. Crown and Eagle Mills, 319. 

2. R. purchased goods, saying they 
were for the C. & E. Mills, and ordering 
them to be so marked; and the vendors 
charged the goods to R.: The C. & E. 
Mills were in fact a corporation by that 
name, and R. was the agent thereof and 
purchased the goods therefor: The ven- 
dor sued R. for the goods, and before the 
writ was served, the name of said cor- 
poration was also inserted in the writ, 
and it was served on R. and also on the 
corporation: After the action came into 
this court by appeal from the common 
pleas, the name of R. was stricken from 
the writ, by leave of court. Held, that 
R.’s informing the vendors that the 
goods were for the C.& E. Mills was 
not conclusive evidence that they there- 
by knew that the same were a corpora- 








516 Digest of American Cases. 



















































tion or other association, and that it surety for half the amount so recovered, 
was a question to be decided by a jury, whether it be the whole or only a part 
whether the vendors had such knowl- of the sum jointly paid by both. Doo. 
edge at the time of the sale. Held also, little v. Dwight, 561. 

tiat the proceedings in the first stages 5. One of two joint sureties, with the 
of the suit did not prevent the vendors consent of the other, gave up security 
from maintaining the action against the which he had taken for the bevefit of 


corporation. Jb. both, on receiving the written promise 
of the principal that he would pay the 
PRINCIPAL AND SURETY. debt or return the security. This 


Where the payee of a note, in con- promise was not performed, and the 
sideration of receiving part payment sureties paid the debt ($1080) by giving 
thereof from the principal promisor be- their joint and several note therefor, 
fore the day on which it is made pay- payable on time: before that note was 
able, agrees to give him time, beyond paid or payable, the surety to whom 
that day, for payment of the residue, said promise was made sued the princi- 
without the consent of the sureties on pal for breach thereof, and added the 
note, the sureties are thereby discharged. money counts to his declaration; the 
Greely v. Dow, 176. action was, by rule of court, submitted 

2. It is not necessary, in order to dis- | to referees, who awarded that the plain- 
charge a surety, that the agreement of tiff should recover $600, and the prin- 
the creditor, with the principal debtor, cipal paid him that sum, without judg- 
to enlarge the time of payment, should ment on the award: the other surety 
be such as would bara suit commenced then brought an action to recover of his 
on the original contract within the en- co-surety half the sum thus received by 
larged time: Any such agreement, on him of the principal. Held, that he was 
which the principal has a remedy entitled to recover. Jb. 
against the creditor, either at Jaw or in 
equity, will discharge the surety. Jh. | PROMISSORY NOTE. 

3. Where one became surety for the) The maker and indorser of a note 
maker and the indorser of four notes, made payable to his own order is en- 
payable at different times, by putting titled to the same defence against a 
his name as second indorser on two holder who receives it after it is over- 
other notes, made and indorsed by the due, that he would be allowed to make 
saine parties, and given as collateral if the note had been payable to a third 
security for payment of the first four person or his order. Potier v. Tyler, 58. 
notes; and such of the first four notes, 2. The maker of a note, which was 
as were not paid by the maker or in- discounted by a bank, transferred tothe 
dorser in cash, were taken up by the bank, as mere collateral security, shares 
maker, on his giving new notes, in- in an insurance company, by a convey- 
dorsed by a third person, and payable on ance absolute in form, and those shares 
extended time; it was held, that, in the were attached by a creditor of the bank, 
absence of evidence to the contrary, the before the note fell due, and sold on ex- 
last mentioned notes must be regarded ecution after it fell due. Held, that a 
as payment of those which were taken plaintiff, who received said note from 
up, and that the second indorser of the the bank after it was overdue, could 
two notes given as cullateral security recover nothing in an action thereon 
was thereby discharged. Huse v. Alex- against the maker, if said shares were, 
ander, 157. at the time they were so attached, of 

4. Co-sureties, who pay the debt of sufficient value to pay the note, though 
their principal by giving their own joint’ they were of less value than the amount 
and several promissory note, are not|of the note, when they were sold on ex- 
entitled to several actions against himjecution. 0. 
for reimbursement: Yet if one of the! 3. When a debtor gives his negotia- 
sureties sues alone for reimbursement, | ble note to his creditor for a debt due on 
and the principal does not take advan-|simple contract, the legal presumption 
tage of the nonjoinder of the other, but |is that the note is received in payment; 
suffers the action to proceed, and pays|but this presumption may be controlled 
the sum which is recovered against by evidence that such was not the in- 
him; such surety is liable to his co-|tent of the parties. Butts v. Dean, 76. 
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4. Where one, who was indebted on | direction of the other part owner, whom 
a balance of account, procured a third| A. had requested to take charge of her: 
person to give the creditor a bond with | it did not appear that A. knew the ves- 
condition that the debtor should pay the| sel was at Boston: after the vessel 
debt within a specified time, and the /|returned to Boston from her second 
debtor, a few days afterwards, gave his | voyage, and was unloaded, she was at- 
negotiable note to the creditor for the | tached as the property of A.’s vendor; 
amount of said debt, payable at the A. never having taken formal posses- 
time mentioned in the condition of the sion. Held, that A. had not been guil- 
bond, and antedated the note so as to |ty of laches, and that he was entitled to 
correspond with the date of the bond; hold against the attaching creditor of 
and the creditor at the same time gave his vendor. Turner v. Coolidge, 350. 
the debtor a receipt purporting that he 


had received a due bill “ for balance of | SET-OFF. 





account to date;” it was held that the | 
note was not intended as payment of 
the original debt, within the condition 
of the bond, and that, as the note was 
not paid according to its tenor, the obli- 
gor was liable on his bond. Jd. 

5. The payees of a note, made pay- 
able on demand, indorsed it to a bank 
as collateral security, and the makers 
paid the amount of the note to the pay- 
ees while it was thus in the bank, and 
took their receipt, acknowledging pay- 
ment thereof, and promising “ to give it 
up when called for.” The makers did | 
not call for it until after the failure of 





Where, after a suit is commenced by 
an administrator, the estate of his in- 
lestate is represented insolvent, the de- 
fendant may set off a note against the 
intestate which falls due pending the 
suit, though not due and payable when 
the action was commenced. Bigelow 
v. Folger, 255. 

2. It seems that a debt of an insolv- 
ent intestate, solvendum in futuro, may 
in all cases be set off in a suit brought 
by his administrator. Jd. 


TREATY OF INDEMNITY WITH FRANCE. 
The awards of the commissioners, 



















the payees, who had in the mean time, | under the convention of July 4th, 1831, 
and more than eight months after the | between the United States and France, 
date of the note, transferred it to another | were conclusive as to the validity and 
bank: held, that a jury would not be amount of claims upon France for dam- 
warranted, by the terms of the receipt, ages and injuries, but were not conclu- 
and the delay of the makers to call for sive as to the conflicting rights of dif- 
the note, to infer that the makers in-|ferent persons to the fund awarded: 
tended to authorize or permit the pay-| And where the commissioners awarded 
ees to reissue it. Therefore held also, to A. acertain sum for a vessel, &c. se- 
that the latter bank could not recover questrated by France, and A. received 
against the makers in an action on the the same, it was held that B. might re- 




















note. American Bank v. Jennese, 288. | 

6. A note in this form —“ we the | 
subscribers trustees for the proprietors | 
of a new meetinghouse,” &c., signed 
by the makers, without addition to their | 
names, binds the signers, and not the 
proprietors of the house. Packard v. 
Nye, 47. 


REPEAL. 
The simple repeal of a repealing stat- 
ute revives the original statute. Com- 
monwealth v. Churchill, 118. 


SALE. 

A part of a vessel at sea was sold to 
A. who resided at Portland. The ves- 
sel arrived at Boston with a return car- 
go, and was there eleven days, when 
she sailed on another voyage, under the 








cover of A. one third of that sum, upon 
proving that A. in fact owned only two 
thirds of the vessel, &c., and that B. 
owned the other third. Lee v. Thorn- 
dike, 313. 


TRESPASS. 
If a disseizee lawfully enters upon 
the land and exercises acts of owner- 
ship thereon, he thereby regains the 
possession sufficiently to entitle him to 
maintain an action of trespass against 
the disseizor for his subsequent entry. 
Putney v. Dresser, 583. 
2. A mortgagor in possession may 
maintain trespass guere clausum. Earle 


v. Hall, 356. 


TRUST AND TRUSTEE. 
No allowance can justly be made to 
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a trustee, by way of commission, on his 
assuming the trust. But he may be al- 
lowed, as a compensation for his servi- 
ces, a reasonable commission on the net 
income of the real and personal proper- 
ty which he holds in trust, after he has 
collected such income. Dizon v. Ho- 
mer, 420. 


TRUSTEE PROCESS. 

One who is summoned by the trustee 
process will be charged on his answer 
though he therein assert his belief that 
he has no goods, effects or credits of the 

rincipal defendant, unless he makes a 

ull disclosure, and answers all perti- 
nent interrogatories, so far as he is able. 
Shaw v. Bunker, 376. 

2. Where there are accounts of large 
amount and long standing, between the 
defendant and the person summoned as 
his trustee, which have never been ad- 
justed, and the latter has kept an ac- 
count of his dealings with the former, 
but declines to state the items of their 
mutual accounts, on the ground that it 
is not in his power so to do; he is 
chargeable as trustee, though he de- 
clares his belief that the balance of the 
account is greatly in his favor. In or- 
der to discharge himself, he must state 
so much of the account as he has him- 
self kept, and state the other items ac- 
cording to the best of his recollection 
and belief. Jb. 

3. Underwriters caused A. to be in- 
sured on his goods against loss by fire, 
payable to B. to whom the goods were 
mortgaged by A.: The goods were de- 
stroyed by fire, and B. was summoned 
as trustee of A. before the loss was 
proved, conformably to the provisions 
of the policy: B. afterwards received | 
from the underwriters the full amount 
of the loss, which was more than the 
amount of the debt for which the goods 
were mortgaged tohim. Held, that he 
was not chargeable as trustee; his lia- 
bility to A. being contingent at the time 
of the service of the trustee process. 
Meacham v. M’ Corbitt, 352. 

4. A debtor, who is employed in the 
service of a third person, may lawfully 
assign to one of his creditors his future 
earnings in such service; and if the 
employer thereupon agrees to pay the 
same to the assignee, he cannot, after 





the services are rendered, be charged as 
the trustee of the assignor in a trustee | 


process sued out by another of his cred- 
itors. Weed v. Jewett, 608. 


USURY. 

It is a good defence to an action by 
an indorsee against the indorser of a 
note indorsed for the accommodation of 
the maker that the indorsee received 
the note as security for the performance 
of a usurious contract between him and 
the maker. Dunscomd v. Bunker, 8. 

2. In an action on a note made and 
negotiated in another state, the ques- 
tion whether such note is void for usury 
must be decided by the law of that 
state. Ib. 

3. By the law of New York, a note, 
though given for no more than the 
amount of money lent, is usurious and 
void, if the borrower, at the time of the 
loan, agrees to pay the lender more 
than legal interest. Jd. 


WASTE. 

After a tenant in dower has assigned 
her estate, she is not liable to the as- 
signee of the reversion for waste com- 
mitted by her assignee, either in an 
action of waste or in an action on the 
case in the nature of waste. Foot v. 
Dickinson, 611. 


WAY. 
The owner of land, over which his 


grantor has reserved a passage way, 


—_ lawfully cover such passage way 
with a building, if he leave a space so 
wide, high and light, that the way is 
substantially as convenient as before 
for the purposes for which it was re- 
served: And he is not liable for dam- 
ages, although the passage way, by rea- 
son of its being so covered, becomes to 
a greater extent the resort of strangers, 
to the annoyance of the grantor. Atkins 
v. Bordman, 457. 


WITNESS. 

The indorser of a note negotiated 
after it is overdue is a competent wit- 
ness to prove that it was paid before it 
Was so negotiated. American Bank v. 
Jenness, 288. 

2. In an action by the payee against 
one of the sureties on a note, the prin- 
cipal promisor, and also the other sure- 
ty, are competent witnesses for the de- 
fendant to prove that the sureties have 
been discharged by the plaintiff. Greely 
v. Dow, 176. 
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CRITICAL NOTICES. 


CoMMENTARIES ON THE Law or Bitts or ExcnanGe, ForeiGn anp INLAND, as ap- 
MINISTERED IN ENGLAND AND AMERICA; With occasional Illustrations from the 
Commercial Law of the nations of Continental Europe. By Joseru Story, 
LL. D., one of the Justices of the Supreme Court of the United States, and 
Dane Professor of Law in Harvard University. Boston: 1843. 


For several months we have been kept anxious by the reports with regard to the 
health of this distinguished judge and author. And now, before this anxiety is 
entirely removed, there greets us, as from his sick chamber, another work, to give 
assurance that he is still earnest in those juridical labors which have been so useful 
to the world, and have brought him so much deserved fame. 

The work is dedicated by the author to professor Greenleaf, in terms which bear 
Witness to the beautiful and affectionate friendship which has consecrated their re- 
lation as professors in the Law School at Cambridge. “It was my original inten- 
tion,” says Mr. Justice Story, ‘‘ to dedicate to you the entire collection of my juri- 
dical works, when my labors in the Dane professorship should be completed. But 
advancing years admonish me, that the term of my life may not be so far pro- 
longed, as to enable me to reach the full consummation of my purposes. I avail 
myself, therefore, of the opportunity of dedicating this work to you, as a memorial 
of our long, uninterrupted, and confidential friendship.” It will be remembered, 
that Professor Greenleaf offered a similar tribute to his associate, in the dedication 
of his masterly book on Evidence. Thus have these two friends graven on their 
works, which shall endure longer than monuments of brass, the record of their 
friendship. 

Mr. Justice Story produces law books as fast as Sir Walter Scott produced nov- 
els ; and it may be said, without exaggeration, that his works are as marked in 
legal literature, as the novels from the Great Enchanter were among their kindred. 
This is not the proper occasion for a full analysis of their peculiar character. To 
the most cursory reader it will be evident that they differ from recent English juri- 
dical works in the scientific manner in which the subject is opened, in the order 
which is observed, in the development of principles by the light of reason, as well 
as authority, and generally in explaining the rationale of the rulesof law. Cases, 
come to support and illustrate principles ; but they play a secondary part. In many 
works, with which we have unfortunately been obliged to become acquainted, the 
cases are primary. They seem to be the end and aim of the author. For a case 
in point, he drags his digests and abridgments — beats the bush of a thousand vol- 
umes of reports, and when the thing.is gained or fairly hunted down, the treat- 
ment of the subject is over, and complacency settles upon the whole page. 

This dry mode of treating subjects, which is peculiar to lawyers of Westminster 
Hall, is accompanied by a pedantic devotion to the common law, to the exclusion 
of the valuable assistance to be derived from the Roman and foreignlaw. Indeed, 
the writers and practisers in England at this day, seem to declare, as strongly as 
the stern barons at the councils of Clarendon — Nolumus leges Anglia mutari. This 
spirit finds utterance in Sir John Davis, who in the age of Elizabeth joined the 
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honors of reporter and of poet. “ Briefly,” he says, in the preface to his reports, 
** the common law is so framed and fitted to the nature and disposition of this peo. 
ple, as we may properly say it is connatural to the nation, so as tt cannot possibly 
be ruled by any other law. This law, therefore, doth demonstrate the strength of 
wit and reason, and self-sufficiency, which hath been always in the people of this 
land, which have made their own laws out of their wisdom and experience (like a 
silk-worm that formeth all her web out of herself only), not begging or borrowing 
a commonweal either from Rome, or from Greece, as all other nations of Europe 
have done, but having sufficient provision of law and justice within the land, have 
no need Justitiam et judicium ab alienigenis emendicare, as king John wrote most 
nobly to Pope Innocent III.” 

Mr. Justice Story has always been willing to hail light from any quarter; and 


his pages bear ample illustrations from the jurisprudence of ancient Rome, and of 


the nations of Continental Europe. In the present work, the illustrations are ne- 


cessarily confined to the latter, for there does not appear to be any distinct trace of 


Bills of Exchange among the nations of antiquity. The nearest approach seems 
to have been the custom, which prevailed at Rome, where one paid money to an- 
other at Rome to be repaid by the other at another place, as for example, at 
Athens —a contract that is repeatedly alluded to by Cicero. And this is again 
supposed to be referred to in certain passages of the Pandects. But it is not 
thought that the contract here spoken of is that of our modern Bills of Exchange. 
When we consider how essential these are to the complex operations of modern 
commerce, we shall not wrong the trade of ancient Rome, if we infer its meanness 
from the absence of these instruments. 

In modern times, bills of exchange have their origin; and they have become 
common to all the civilized nations of the earth. Their negotiable character, and 
the many important incidents connected with it, give them a peculiar interest. 
They pass from hand to hand, and from country to country ; as if by magic, they 
lift up a treasure in one capital, and set it down in another. <A few strokes of the 
pen in this way will accomplish more than all the oxen of Lacedwmon in trans- 
porting the coin of that state. It is not too much to say that the bill of exchange 
is by far the most important instrument of commerce. 

As such it has been the subject of much discussion by judges and writers. The 
decisions of the English bench relating to it are numerous and ingenious ; and our 
own courts have added to their number and ingenuity. In the early work of 
Beawes, this forms an important topic. And anterior to Mr. Chitty’s work, which 
has been so extensively used, we have the volumes of Cunningham and Kyd — 
the latter less famous for his law books, than for his imprisonment, on the suspicion 
of treason, in those days of anxiety which darkened over England a short time after 
the French revolution. The work of Sir John Bayley has been a very valuable 
hand-book for the profession. 

In these leading works, bills of exchange and promissory notes have been treated 
together. The principles relating to the two have been intermixed, and the unob- 
serving student has been led to suppose a greater resemblance between them than 
actually exists. It is true, that many of the principles of the latter are strictly 
applicable to the former ; still there are points of difference essential to be observed 
in order to comprehend the subject accurately. 





Facies non omnibus una, 
Nec diversa tamen ; sed qualem esse sororum. 


It appears that the author’s attention was first attracted to the practical inconve- 
nience of uniting the doctrines respecting Bills of Exchange and Promissory Notes 
in one and the same treatise, in the course of his instruction of the law students 
in Harvard University. It was often found very difficult to make students com- 
pletely understand the reasons, either for the coincidences, or the diversities. Be- 
sides, we are told, although many of the doctrines belonging to Bills of Exchange 











































Critical Notices. 521 


are equally applicable to Promissory Notes, with more or less qualifications and 

limitations ; yet there are many doctrines peculiar to each of them, which cannot, 

without some violence to a just distribution and orderly arrangement of the mate- 
rials, find any appropriate place and connexion in both. 

The plan adopted by the author has been to discuss the whole law, relating to 
Bills of Exchange, in the present volume, as a separate and independent Treatise ; 
and in another volume to present a review, in a similar method, of the law relating 
to Promissory Notes, Checks, and other negotiable Instruments of a kindred char- 
acter. We hope that ill-health will not prevent the entire execution of this plan. 

The work begins with an inquiry into the Origin and Nature of Biils of Ex- 
change, in which the author shows much curious historical research. This chapter 
is a proper prelude to the exposition of the technical parts of the subject. It is 
followed by an explanation of the different kinds of Bills of Exchange; and the 
Requisites of Bills of Exchange. The latter topic divides itself into several heads 
of great interest. The requisites that are examined in snecession, are, according 
to our law, (1) The form. (2) The date. (3) The place where made. (4) The 
sum of money to be paid. (5) The mode of payment. (6) The place of payment. 
(7) The time of payment. (8) The names and description of the parties to the in- 
strument, whether as drawer, or payee, or drawee. (%) The negotiability of the in- 
strument. (10) The statement of the value received. (11) The statement of advice 
and other miscellaneous suggestions as to the form; and, (12) The capacity of the 
parties to draw, receive, negotiate and accept Bills. These are the most important 
requisites and considerations applicable to the character and form of the Instru- 
ment itself. 

The chapter on Competency and Capacity of Parties to Bills, conducts us into a 
different field, where the principles and analogies of the old common law are re- 
sorted to. The next chapter treats of the Rights, Duties, and Obligations of Par- 
ties to Bills of Exchange. Under this head we find an interesting discussion of 
questions arising under the Ler Loci with regard to Bills—a subject which the 
author has already handJed with such ability and fulness in his Commentaries on 
the Conflict of Laws. 

Having thus ascertained the general rights, obligations and duties of the different 
parties to Bills, and the operation of the Lex Loci contractus, which is resorted to, 
in order to ascertain and regulate the rights, obligations and duties growing out of 
them, we are next conducted to the examination of the Consideration of Bills ; 
that is, what consideration is, in point of law, required in order to give these rights, 
obligations and duties a solid support, so as to make them capable of being enfore- 
ed and vindicated in courts of justice Next in order comes a chapter on the 
Transfer of Bills ; then on the Presentment of Bills for Acceptance, and the mode 
and effect of an Acceptance; then the Proceedings on Non-acceptance of a Bill ac- 
cording to its tenor, to entitle the holder to recover against any of the antecedent 
parties, from or through whom he has derived title The latter head carries us 
among the niceties with regard to Notices. Then comes the subject of Presentment 
Sor Payment; and the Proceedings on Non-payment, that is, the obligations and 
duties in cases of the dishonor of Bills by non-payment, either in whole or in part. 
Some of the topics arising here have been already discussed at large in the preced 
ing part of the work, while considering the obligations and duties of the holder 
upon the non-acceptance of the Bill. We next pass to the consideration of the Pay- 
ment of Bills and of other Discharges, which will extinguish the rights and de- 
mands of the holder, or of other parties, who would otherwise be entitled to the 
benefit thereof. 

The Payment of a Bill, is what an execution is said to be at the common law, 
finis et fructus. With this, therefore, naturally ends the consideration of the doc- 
trines applicable to Bills of Exchange. But there are one or two topics, which are 
in some measure connected therewith, and are of a kindred nature, which receive 
from the author a brief exposition. These topics are, first, the Guaranty of Bills 
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of Exchange; and, secondly, Letters of Credit, authorizing persons to draw 
Foreign Bills, on the faith of such Letters. 

In the treatment of the subject, the attention is principally addressed to cases of 
Foreign Bills of Exchange ; but the rules and doctrines applicable to them are, 
generally, applicable, to the same extent and in the same manner, to Inland Bills 
of Exchange. There are some differences, however, which it is thought essentia} 
to bring to the notice of the reader ; and there are some doctrines, which are more 
familiarly known and more frequently applied to cases of Inland Bills, than to cases 
of Foreign Bills. These are brought under review in a brief and summary manner 
in the concluding chapter of the work. 

To the present work belongs the same praise which has been accorded, alike by 
the jurists of our own country, and of foreign countries, to the other treatises of the 
author. It is learned, philosophical, clear and complete. The most important 
cases on the subject are collected together, and the principles on which they stand 
carefully examined and defined. In the language of Lord Coke, our author “ doth 
set open the window of the laws to let in that gladsome light, whereby the right 
reason of the rule, the beauty of the law, may be clearly discerned.” And he does 
not hesitate, as Lord Bacon says of himself, ‘‘ sometimes to weigh down authorities 
by the evidence of reason.” An illustration of this, equally creditable to his deci- 
sion and to the high moral tone which pervades his character and his administra- 
tion of the law, is where he says, (p. 147) — “ It is to be regretted, that it has not 
been universally adopted by all nations in respect to foreign contracts, as it has 
been in respect to domestic contracts, that no man ought to be heard in a court of jus- 
tice, to enforce a contract, founded in, or arising out of, moral or political turpitude, or in 

fraud of the just right of any foreign nation whatsoever.” Honor to him who supports 
those eternal principles of right, which are peculiar to no country and to no age, 
which are the same at Rome and at Athens, which supersede the suggestions of 
selfishness, and lay the foundations of mutual confidence and good will ! 


Rutes anp REGULATIONS MADE IN PURSUANCE OF AN Act oF PARLIAMENT, PASSED IN 
THE SECOND YEAR or THE Reign or His Masesry, King Witiiam tne Fourth, 
touching the practice to be observed in suits and proceedings in the several Courts 
of Vice Admiralty abroad, and established by the King’s Order in Council. Lon- 
don : Printed by W. Clowes & Sons, 14 Charing Cross. 1842. 4to. 


This is a very curious volume, printed, though not published, by the English 
government for the use of the colonial judges and oflicers in the admiralty courts. 
The first part consists of Rules and Regulations in Admiralty, which throw more 
light on the practice of the English admiralty than any other publication. The an- 
cient work, Clerk’s Praxis, and the modern translation and compilation by Law from 
old Oughton, want the practical character of the present volume. The works above- 
mentioned will always be regarded with interest in an historical point of view ; that 
of Clerke particularly carries us far back in the annals of English jurisprudence. 

If our limits did not restrain us, we should be glad to present a view of the rules 
and regulations in admiralty, which are contained in the volume now on our table. 
Besides these, there are tables of Fees to be taken by the judges, registrars, mar- 
shals, advocates and proctors of the vice-admiralty courts, in the progress of causes 
in these courts. Perhaps hereafter we may bring forward one of these tables, though 
for the present we must forbear. The appendix contains a very copious collection 
of forms of actions, pleadings, instruments, decrees, and other incidents in the pro- 
gress of a cause. This collection contains two hundred and forty forms. 

The forms in the English admiralty have been guarded with such care as to re- 
mind us of the jealousy with which the forms of actions were preserved, as a state 
secret, in the pontifical college of ancient Rome. We are told, that Cneius Flavius, 
the secretary of Appius Claudius, divulged the latter in the year of the city 490. 
On this Livy remarks, (IX. 46,) Civile Jus, repositum in penetralibus Pontificum 
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evulgavit, fastosque circa forum in albo proposuit, ut, quo modo lege agi posset, 
sciretur. The present volume does for the English admiralty what Cneius Flavius 
did for the ancient Roman forms. 


Reports or CASES ARGUED AND DETERMINED IN THE Supreme Jupicrat Court or 
Massacuvusetrs. By Turron Metcatr. Volume III. Boston, 1842. 


We believe it is generally admitted by the profession, that the volumes of Mr. 
Metcalf, are, on the whole, the best of the American reports. In our apprehension, 
they may well serve as models for reporters on both sides of the Atlantic. They 
are eminently characterised by the neat and succinct method for which all Mr. 
Metcalf’s productions are remarkable, and which, from being a matter of good taste 
and sound judgment, will soon become absolutely essential to the success of every 
volume of reports; albeit, the interest of the reporters so obviously leads them to 
swell the bulk of their cases, that we have almost despaired of seeing any healthy 
change in this respect. But Mr. Metcalf cannot tolerate the report of a case, 
which is covered up by immaterial facts and unnecessary details. Indeed, we are 
not sure but he sometimes carries the condensing process a little too far. We are 
quite certain, at any rate, that if he consulted his own judgment alone, he would 
often apply a sort of “hydraulic pressure” to other matters besides the arguments 
of counsel. 

The following is the marginal abstract of the case of Commonwealth v. Weiher , 
3 Metcalf, 445 : 


** Although the proceedings in laying out a town way by selectmen, and the ac- 
ceptance thereof by the town, may be avoided by the owner of the land over which 
the way passes, on the ground that he had no notice of the selectmen’s proceedings ; 
yet they cannot be avoided, on that ground, by a subsequent occupant of the land, 
who does not claim title under such owner: Hence such occupant cannot, on that 
ground, successfully defend an indictment against him for levying a nuisance within 
the limits of such way.” 


We are informed, that the terms, “levying a nuisance,” have struck some pro- 


fessional readers with surprise, and that they have supposed the reporter had over- 
looked a typographical error. But we incline to think the reporter wrote the abstract 
as it is printed ; and we are sure he was well authorized to use those terms, although 
we confess they struck us as a novelty at first.» 

In Blount’s Law Dictionary, (published in 1670), it is said, ‘‘ levy is sometimes 
used to erect, or set up, as to levy a mill.” The same is said in Cowell’s Law Dic- 
tionary or Interpreter, and also in Williams’s and in Tomlins’s Law Dictionaries. 
In Finch’s Law, 234, it is said, the king cannot license to do malum in se, ‘‘ as to 
levy a nuisance in the highway.” In Penruddock’s case, 5 Co. 100 a, mention is 
made of “a wrong or injury done by levying of a nuisance.” In Trahern’s case, 
Godbolt, 233, Chief Justice Hobart said, “‘ if the defendant had not levied the house 
so high, it had been no nuisance.” 

It is said in Fitzherbert’s Natura Brevium, 124, “if a man levy a nuisance unto 
the freehold of another, &c., there is a writ in the Register for the feoffee of him to 
whom the nuisance was levied.” And in pages 183 and 184 of the same book, it is 
said, “‘assise of nuisance lieth where a man levieth a nuisance to my freehold.” 
“If a man levy a nuisance unto the house of another,” &c. 

In the statute of 13 Edward I, c. 24, it is recited, that in the Register there is no 
special writ against one who continues a nuisance, “‘ but the writ is granted against 
him that levied the nuisance.” See also 2 Inst. 404, 405; 2 Lilly’s Abridgment, 








4 « As light and spongy fabrics are reduced to portable size by hydraulic pressure, so the verbose 
readings of the law were, by the force of his great mind, reduced to clear practical rules.”” Debdlois v. 
Ocean Ins. Co., (16 Pick. 310.) 
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245; 9 Co. 54, 55; Sheppard’s Actions upon the Case, 257 ; Hughes’s Commenta- 
ries upon Original Writs, 4; 2 Roscoe on Real Actions, 373. 

In Beswick v. Cunden, Cro. Eliz. 402, Mr. Justice Gawdy said the action was 
“ well brought for continuing of the first nuisance, but not for the levying thereof.” 
Popham J. also spoke of “ him to whom the nuisance was levied.” 

In Giles’s case, 2 Leon. 181, are these words: “In a writ of nuisance, quare 
levavit, if it be found that he levied it to the nuisance, &c., the whole shall be de- 
stroyed.” See also 16 Viner’s Ab. 37, Nusance, R. 

In Yard v. Ford, 2 Saund. 172, the declaration alleged, that the defendant levied 
a certain new market, &c., to the great nuisance of the plaintiff’s market. In giv- 
ing judgment in that case, Twisden J. said, “the defendant has levied his market 
to the nuisance of the plaintiff's, which was an ancient market.” 

Lastly. In 3 Blackstone’s Commentaries, 221, it is thus written : “ Formerly an 
assise of nuisance only lay against the very wrongdoer himself who levied, or did, 
the nuisance. This was the immediate reason for making that equitable provision 
in statute Westm. 2, 13 Edw. I, c. 24, for granting a similar writ in casu consimili, 
&c. The statute gives the form of a new writ, which only differs from the old one 
in this, that where the assise is brought against the very person who levied the nui- 
sance,” &c. ‘“ And, therefore, the complaint is as well grounded against the alienee 
who continues it, [the nuisance,] as against the alienor who first levied it.” 
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We have thought a somewhat more explicit statement of the circumstances under 
which Mr. Chief Justice Shaw held the hearing on the second writ of habeas corpus, 
to be due to that learned judge. The writ was issued by Chief Justice Williams, 
of the court of common pleas, in the absence of all the judges of the supreme 
judicial court, and was made returnable before Chief Justice Shaw. On Saturday 
evening, Oct. 25th, upon the return of the latter to town, the counsel for Latimer 
communicated to him the fact, that such qa writ had been sued out, and requested 
him to assign a time and place for the hearing. At the same time, the counsel in- 
formed the learned judge, that the jailor, on account of his health, would be glad 
to have the hearing at his (the jailor’s) house, adding, that he, the counsel, pre- 
sumed the chief reason to be apprehension of disturbance, if the man were brought 
to the court house. In conveying this suggestion, the counsel did not urge it, and, 
on the other hand, made no objection to it. The chief justice informed the counsel, 
that he assented to the proposed arrangement, and would hear the matter at ten 
o’clock on Monday, Oct. 30th. The counsel made no request to have the writ re- 
turnable at any other place. At that time, the chief justice proceeded to the jailor’s 
house, attended by the high sheriff. In doing so, he supposed he was assenting to 
an arrangement understood and assented to by all persons interested. The reasons 
for so assenting were entirely sufficient and even urgent. The propriety of holding 
a hearing on a habeas corpus, wherever it is convenient to do so, is perfectly well 
known to every lawyer. It is of the essence of that writ, that it may be made re- 
turnable at any time and place. 




















BANKRUPTS IN NEW YORK. 


From January 25, to February 22. Continued from page 479. The number is 218. 


Ashley, Martin, New York. | 
Anderson, Robert 8. N., N. York. 
Arthur, John D., New York. 
Adams, William, New York. 


Burgess, Nathan G., New York. 
Boyle, George B., New York. 
Brace, Abel, Kattskill. 
Blakeman, Henry, New York. 
Belden, Erastus, Chatham. 
Brown, Angelina, New York. 
Beelman, John M., Flatbush. 
Beyea, William, Mamakating. 
Brown, Stephen H., New York. 
Brooks, Henry B., New York. 
Bower, Israel, New York. 
Butler, James 8., New York. 


Brown, Angeline, New York 
(Compulsory.) ¥ 
Bathgate, William, Jr., West 


Farms. 
Penedict, Jesse W., New York. 
Backster, Charles C., Brooklyn. 
Betts, William W., Brooklyn. 
Butler, Laird M. H., Ezopus. 
Bausher, Henry, New York. 


Catlin, John M., Tompkinsville. 
Carter, Horatio A., New York. 
Cilley, Washington, New York. 
Chapin, Lothrop W., Brooklyn. 
Collins, Bryan, New York. 
Crawford, Juseph, New York. 
Catlin, Joseph, New York. 
Cooper, Charles, New York. 
Corwin, Nathan H., Walkill. 
Craig, John, New York. 
Clark, James 8., Brooklyn. 
Carnes, Nathaniel G., New York. 
Collins, William, Brooklyn. 
Cunningham, Joseph H., N. York. 
(Compulsory. ) 
Cain Benan, New York. 
lsory.) 
elastin, John F., N. York. 
Crolius, Edward, New York. 
Carpenter, Charles C., New York 
Crosby, Jasper E., New York. 


(Com- 


Davenport, William H., N. York. 
Duryea, John H., New York. 
Downs, William, New York. 
Dreyer, Peter H., New York. 
Dolson, Jacob, Fiskill. 
Dean, James E. P., New York. 
Driggs, John F., New York. 
Dayton, Milton, Verplanck’s 
Point. 
Dunning, Diasky S., Middletown. 
Dyson, Robert, New York. 
Dorr, Albert H., New York. 
Deane, Joseph P., Harlem. 
Davidson, Frederick, Brooklyn. 
Despard, Richard B., Brooklyn. 


Eastman, Samuel B., New York. 
Edwards, Jacob, Athens. 
Edwards, Henry, Hunter. 


Fellows, Edward B., New York. 
Fryer, William, New York. 
Freau, William, Castleton. 


Goodridge, James T., New York.| 
Graham, James L., New York. 
Gossip, George H., New York. 
Griffin, Ira H., New York. 
Gilbert, Judson H., Peekskill. 
Green, Samuel 8., New York. 
Gridley, John B., New York. 
Gwyer, Charlies, New York. 
iamage, Amory, New York. 
Glentworth, James B., N. York. 
junn, George O., New York. 
Gilmer, Caleb F., New York. 


Haskins, William 8., New York. 
funtoon, Charles, New York. 
Hunt, Leonard, New York. 
Henriques, George, New York. 
Hyde, William, Brooklyn. 
Hogins, Andrew H., Brooklyn. 
Haniogton, Henry, New York. 
Hyde, Simeon P., New York. 
Holdridge, Ami, Red Rock. 
Houghton, Stearns A., New York. 
Hampton, Isaac, New York. 
Hunt, John, New York. 
Hutchins, William H., Fishkill. 
Hermana, Peter V., Claverack. 
Haven, Charles C., New York. 
Hall, William E., New York. 
Hill, Charles, New York. 

Healy, George H., New York. 
Hays, Ann B., New York. 
Hepburn, Thomas G., New York 
loward, Jacob A., New York. 


{de, Willard, New York. 
isaac, Simon, New York. 


Jourda, John P., New York. 
lones, Asahel, New York. 
jackson, Theodore J. F., N. York 
fackson, William, New York. 
Jollie, Samuel C., New York. 
Johnson, William H., New York. 


Kinsman, Israel, New York. 
Keeler, Walter, New York. 
Keeler, John, New York. 
King, Henry, Brooklyn. 
Kearney, George, New York. 
Kehibeck, William, New York. 
King, Carl, New York. 


Lawton, John, New York. 
Lawrence, Martin M., New York. 
Livingston, Alfred, New York. 
Lincoln, Hernan C., New York. 
Lohmann, Isaac, New York. 
Leman, Sasard, New York. 
Lane, Ebenezer T., Brooklyn. 
Lippencott, Allen, Brooklyn. 


McMillan, James, New York. 
Munger, Henry, Ghent. 
McRoberts, William, New York. 
Mills, Charles N., Brooklyn. 
Milspaugh, William V., Mama- 
Kating. 
Molineux, William, New York. 
McCotter, Alexander, New York. 
Mills, Edwin, Astoria. 
Mayer, Raphael, New York. 


Mitchell, Nath’)., Bridgehampton. 
Miller. Charles 3., New York. 
Merritt, Abraham, New York. 
Maintain, Anthony D., New York. 
Mann, Nathaniel, New York. 
Moore, Orlando G., New York. 
Morse, Anthony W., New York. 


Nugent, John 8., New York. 
Newell, Robert, New York. 
Newman, James, New York. 
Newman, Benjamin, West Farms. 


Y Neil, Benjamin H., Shaumaken. 
Osborn, William E., Brooklyn, 
Connor, Joseph, New York. 
Vakley, Samuel, Brooklyn. 


Peck, Gideon, New York. 
Postley, Charles, New York. 
Prevost, Theodore L., Greenville. 
Porter, Josiah, New York. 

Perry, David, New York. 


Reid, John, New York. 

Raphael, [sidore, New York. 

Radcliff, Charles, New York. 

Roake, Stephen, Peekskill. 

tust, John, New York. 

Rowe, Samuel, Windham. 

Robinson, James P., New York. 

Rowe, Jacob, and / Poughkeep- 

rren A. Williams, | sie. Co- 
partners. (Compulsory.) 

towe, Cornwall 8., New York. 

Root, George G., New York. 

Ripley, Joseph, Brooklyn. 


Sprague, Elijah, New York. 
“tebbins, William, New York. 
“turtevant, David, New York. 
Smith, Alexander H., Hyde Park. 
Shepherd, Thomas, New York. 
smith, George W., Rye. 
Seaman, Isaac, New York. 
“afford, John 8.) New York. 
slipper, Henry U., Brooklyn. 
sherwood, Elisha, New York. 
shepard, Thomas 8., New York. 
seymour, David L., Peekskill. 
Stone, Silas A., Hudson. 

*mith, Benajah, New York. 
Satterthwaite, John B., N. York. 
Sumner, George W., New York. 
scott, Stewart, New York. 
smith, William R., New York. 
Sackett, James H., Westchester. 
skinner, Joseph, West Farins. 
stone, Keuben C., New York. 
Stratton, James F., New York. 


Thomas, Frederick, New York. 
Cuthill, Roswell P., Walkill. 
rreniam, Edwin R., New York. 
lripp, Samuel R., North Castle. 
rurrell, Joel F., New York. 
lerry, Galen, New York. 


Udell, Alanson, New York. 


Valentine, John, New York. 
Vincent, Jonathan W., Spencer- 








Frost, David, New York. 


Miller, Ira N., Windham. 


town. 
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Vanderberg, Matthias, Coxsackie.|Walden, Thomas, New York. 
Vincent, Edward, New York.  |Winne, William, New York. 
|Washburn, Nathaniel, New York. 
Walters, William, New York. | Woolsey, John, Flatlands, 
Wilmareh, Ezra Jr., New York. |Wheeler, John, New York. 
Waters, Thomas P., New York. | Waters, Oliver H., Brooklyn. 
Wales, William C., New York. |Wattington, Benjamin, Brooklyn. 
Whitlock. Thomas, New York. |Wheeler, Jackson, New York. 


White, Thomas, New York. | Waterbury, Ezra, New York. 
Witt, Jonathan, New York. 


| White, Robert, New York. 
Warner, Cyrus 8., New York. 
Wilson, Joseph, Brooklyn. 

| Wilt, John B., New York. 


|Wade, Benjamin, Sag Harbor. 
|Wickham, Orin D., Sag Harbor. 


White, Asa, New York. 


| Walters, Samuel D., New York. 
| Willis, William B., New York. 


BANKRUPTS IN MASSACHUSETTS. 


From January 21 to February 27. Continued from page 479. The number is 412. 


erry, Timothy, Plymouth. 
Sowers, Charles, Concord. 
tarbour, George, Sutton. 
sucbee, Danford, Coleraine. 


Adams, Joseph, Chelmsford. 
Adams, Calvin, Medway. 
Averill, William T., Ipswich. 
Atwood, Sylvanus N., Boston 
Atkinson, Joseph A., Lynn. tuffington, Uliver, Fall River. 
Abbot, John F., Boston. Blanchard, Francis, Boston. 
Atwood, Simeon N., Hardwick. |Burritl, Charles B., Lynn. 
Adams, John, 3d., Ashburnham. |Bucknam, Charles W., Lynn. 
Allis, Eliezer, Hatfield. Barrus, William, Hingham. 
Amadon, Eliel T., Springfield. 
Amadon, Hollis G., Springfield. (Caldwell, Enoch, Truro. 
Ames, Galen, Springfield. 
Arnold, Joseph A., Brewster. ford. 
Adams, Joseph T., Boston. Curtis, Alanson, North Bridge- 
Ames, Stephen C., Barnstable. water. 
Abell, Nathaniel, Northampton. Caldwell, John P., Boston. 
Allen, William H., New Bedford. Cushing, Thomas, Salem. 
Adams, George W., Boston. Chapman, Nathaniel, } 

. Hicks, Joseph, Boston. 
Bowen, John, Troy, N. Y., and } Chandler, Philemon, Lowell. 
Beach, Lucius, Worcester. } Clifton, John, Salem. 

(Compulsory.) Coburn, Asa, Boston. 

Barrett, John 8., Lowell. Cushing, Thomas K., West Cam- 
Burleigh, Ezra, Methuen. bridge. 
Bradstreet, Samuel, Boston. Carpenter, Albion, West Boylston. 
Beal, Benjamin, Jr., Boston. |Coe, William, Worcester. 
Badger, Orlando W., Woburn. Chapin, Heury, Buckland. 
Barstow, John C., Danvers. Collins, Norris, Watertown. 
Barton, Jabez W., Boston. Coffin, Leyden, 
Bunnell, Edwin F., Boston. Keyes, Edward, 
Bradley, John C., Sandwich. Cunningham, Kirk, Boston. 
Bowler, Thomas J., Lynn. Converse, Alpheus, Brovkfield. 
Blanchard, Nathaniel, Boston Crombie, William, Boston. 
Beacon, Ira P., Belchertown. Cole, Hiram, Lowell. 
Bright, Frederic W., Cambridge. Chase, Joshua G., Dennis. 
Brown, John G., Roxbury. Chase, Warren, Jr., Dennis. 
Bennet, William, and } Bost \Crossinan, John W., Pittsfield. 
Turner, Washburn, \ ae. Chapman, John, Marblehead. 
Brown, David, Marlborough. Carpenter, George, Uxbridge. 
Bull, Ephraim W., Concord. Clark, Justus, Roxbury. 
Baker, William, Yarmouth. Cheever, Benjamin H.,Wrentham 
Brooks, Henry C., Lowell. |Conant, Ezra 8., Randolph. 
Bright, Joseph, Jr., Lowell. |Church, Henry, Stockbridge. 
Bonney, Lucius, East Bridgewater Cleaves, Luther, Boston. 
Blanchard, Henry, Wilmington. | Crockett, Geo. W., ib 
Brown, Henry, Boston. Hutchins, James, \ Owen. 
Bishop, Anson, Tyrington. Conant, Abel, Lowell. 
Babbitt, Isaac, New Marlborough.' Choate, Stephen, Gloucester. 
Beach, Eli, Tolland. Clark, Thomas M., Newburyport. 
Babeock, Henry, Holliston. Coggeshnll, James, New Bedford. 
Burchsted, James, Boston. |Clard, Isaac, Hubbardstown. 
Brisler, George M., Boston. Crosby, Mark, Worcester. 
Burrill, Joseph, Quincy. Chittendon, [srael. Hingham. 
Braleyley, Leonard H., ) Medford. Cummings, Rowland, Westford. 
Miriam, Charles, \ Boston. Cummings, Lewis G., Ware. 
Babceck, Samuel H., Boston. Clapp, Albert B., New Braintree. 
Bartlett, Edward B.,Northborough Clothier, Jonathan, New Ashford. 
Bond, Alfred, Barre. Clapp, George P., Boston. 
Brock, Ebenezer, Athol. | 
Bemis, Stephen C., Springfield. (Davis, William O., Boston. 
Brown, Ephraim, Marblehead. (Deane, David G., Boston. 


Boston. 





Coggeshall, Joseph B., New Bed-) 





Deane, William R., Boston. 

| Dwight, Charles H., Belchertown. 

|Davis, Lemuel, Springtield. 

|\Dow, George W., Lowell. 

Dean, Loammi, Boston. 

Dalton, John C., Salem. 

Davis, Abram B., Lowell. 

Durant, Nathan, Lowell. 

Dodge. Nathaniel 3., Pittsfield. 

Damon, Daniel, Jr., Reading. 

Davis, Nathan, Ashby. 

Dwelley, W. Burgess, Lowell. 

Daniels, Cyrus, Sherburn. 

Daygett, Pliny, Attleborough. 

Dodge, George, Boston. 

Dresser, John 3., Worcester. 

Dearborn, Edward, Newburyport. 

Dickinson, Sytvanus Hadley. 

Dickinson, Elihu, and Samuel, 
Hadley. 

Daggett, Marcus, Attleborough. 

Dunham, Isaac, Boston. 

Dodge, Thomas, Newburyport. 

Dean, William Henry, Boston. 

Delano, Thomas B , Hanson. 


Evans, Cornelius, Salem. 

Ellsworth, Hiram B., Somerville. 

Emerson, Timothy, Danvers. 

Ellis, Samuel, Boston. 

Ewell, Henry T., Medford. 

Edwards, Benjamin, West New- 
bury. 

Emery, Moses H., West New- 
bury. 

Emery, Moses, West Newbury. 

Enderle, Matthias, Quincy. 

Eaton, Amherst, Boston. (Com- 
pulsory.) 

Ensign, Salmon, Westfield. 

Eager, Orange, Lanesborough. 

Edwards, Andrew, Concord. 


Field, Benjamin, Boston. 
French, John, Bost: n. 
Fernald, Joshua E., Somerville. 
Fairbanks, Israel w., Boston. 
Fetchem, Samuel, Worcester. 
Fisher, Benjamin A., Needham. 
Fitzgeral, Patrick J., Lowell. 
Farnham, Seth, Lanesborough. 
Fearing, Thomas B., Boston. 
Foot, Fenner, Jr., Lee. 
Fairbanks, Albert, Mendon. 
Frizsell, Socrates, Peru. 
Freeland, James, Hopkinton. 
Foster, John M., Springfield. 
Frazar, George, Dixbury. 
Frazar, Thomas, Duxbury. 
Fairbanks, Asa, Lowell. 
Fitts, John, Charlestown. 




















































































Fessenden, Philip B,, West Cam-|Knaggs, Thomas P., & } 


Bankrupt: in Massachusetts. 


Phelps, John B., Boston. 











bridge. |Foster, Benjamin Al, ; Boston. Poole, Henry 3., Boston. 
Fowle, Edward, Lowell. \Kilton, Johu, Be iston. |Pierce, George, Medford. 
Farnum, Jesse, Beston. Kennar, Cyrus F., Holden. 
Kent, Calvin, Spencer. }Quimby, Moses, Lowell. 
Goodwin, John, Worcester. 
Goding, Elbrit, Brighton. | Lincoln, John W., Worcester. Russell, Joseph a Dalton. 
Gillmore, William, Athol. |Leach, Walter N., ” Metliuen. Read, James B., Cambridge. 
Goodridge, Benjamin, Leominster| Long, Jumes H., Boston. Robbins, Stephen, Boston. 
Greene, Henry W., Boston. | Livermore, Isaac, Boston. Richardson, Manly, East Boston. 
Goodrich, Oliver, Lowell. | Lilley, Lewis, Millbury. Richardson, Ezra, Middletown, 
Grithth, George W., West Stock-| Loomis, Horatio A., Boston. wmmomge Loa, Cambridge. 
bridge. |\Leman, Ebe: ezer C., Boston. Rawson, Calvin, Worcester. 
Greenough, John G., Chelsea. Littlefield, George, Boston. Ropes, William, Lynn. 
Goldsmith, Benjamin, Stoneham.) Larned, William, Northampton. | Richards, Pownal, Stoughton, 
Giddings, Daniel L., Boston, |Latham, Harrison W., Boston: Rockwaod, Calvin, Holliston. 
Goodrich, David, Hancock. |Ladd, William G., Boston. |Ramsay, Nehemiah 8., Lowell. 
Gilman, Samuel H., Boston | Lewis, Thomas, Worcester. |Richardson, Jackson, B 
Green, Henry K., Charlestown. |Lincoln, William, Worcester. |Perkins, Charles W, joston. 
Gibson, George, Boston. |Lesure, William T’., Grafton. |Rice, Timothy, Conwor. (Com- 
Godfrey, Charles, Taunton. |Lake, Eleizer, Jr., | ‘opsfield. | pulsory.) 
Goodyear, Charles, Springfield. |Lock, Woodbury, Boston. {Rice, Rufus, Grafton. 
Goodrich, Butler, Leicester. Leonard, Theodore, Dudley. \Rice, Charles, 2d., Newton. 
Green, Oliver, Lancaster. Leonard, Abel, ~" }Rust, W allace, Last Bridgewater. 
Leonard, FE zekiel B., Taunton. 
Harrington, Stephen, Milbury. Leavitt, ‘James, Lowell. 
Hulmes, George M., Sheffield. Lull, Samuel E., Lowell. ‘Spooner, Moses, Worcester. 
Hooper, Edward, Boston. Loring, C larendon, Hopkinton.  |shaw, John W., Salisbury. 
Hurd, Isaac W., Concord. jLocke, Baldwin, Lexington. Stodder, John 8., Boston. 
Hawkes, James, Holliston. (Com-|Ladd, Joseph B, Boston. swett, Edmund, Newburyport. 
pulsory.) | “towell, Leonard W., Worcester. 
Howland, Jonathan D., New Bed | Mathews, John, New Braintree. |Safford, David H., Amesbury. 
ford, Merrill, George W., Lowell. jRawyer, John, Lowell. 
Hall, Joshua H., Boston. Veans, George H., Boston. jSmith, Frederick, Boston. 
Hartson, Jonathan, Lowell. Morrison, Samuel, Boston. Shumway, Hiram, New Ashford. 
Hartwell, Charles F., Boston. Marble, John, } { Suto Stetson, Seth, Hanover. 
Hartshorn, Caleb W., Boston. Marble, Nancy, \ "0" Stickney, Jeremiah, Rowley. 
Healey, Mark, Bosten, | Morse, € urtis, Lawelt Spinney, William N., Lynn. 
Hancock, William E., Boston. | Mason, Charles B., Boston. Stone, William P., Ashburnham, 
Howes, PeterS., Boston. | Morse, George E., Cambridge. |Sherman, Nathaniel, Boston. 
Howe, Caleb, Webster. | Molineux, James, Boston. jSpaulding, Aaron, Springfield. 
Howe, Leonard, Worcester. Mace, Benjamin Brown, Chelsea. 'sweetser, Joseph, Lowell. 
Hardin, Josiah E., Boston. = Apuollas, Boston. |Sawyer, Rufus, Lowell. 
Hawkes, Thomas B., Boston. |Mow ty, Robert. Medway. Stafford, James, Newbury. 
Henry, Benjamin R., Boston, | Mowry, Brainbridge, Dedham. Sparry, Rawson, Dracut. 
Haskins, John, Monroe. | Mead, Jobn A., Stoughton. Stevens, Patrick, Canton. 
Hudson, William, Hingham. | Morey, Ebenezer C., Taunton. Shaw, Thomas J., Warren. 
Hamilton, Luther, Boston. M rich, Ira L., Boston. Staples, Theodore, Lowell. 
Haynes, Gilman, Newburyport. Manning, William, Lancaster. “prague, Jairus, Hingham. 
Hamlin, Nathaniel, Boston. Morey, Decatur, Halifax. Studley, Penjamin G., Hingham. 
Hauson, James L., Lowell. Marston, William G., East Bridge- Stimpson, Elbridge, Ashburnham. 
Hosford, Stephen, Williamstown. | water. Sewall, John, Boston. 
Hamilton, Luther, Boston. (Com-|Moulton, Nye, Springfield. Stocking, Henry, Springfield. 
pulsory.) Mason, William, Bostony Symonds, John I., Boston. 
Holbrook, Moses, Braintree. McAvoy, Hugh, Lowell. Stever, Jacob, Palmer. 
Howarth, John, Leicester. | Morris, Cowles, Westfield. Shove, Jonathan, Danvers. 
Howard, "Samuel, Boston. Morse, James C., Worcester. Shed, Joseph G., Danvers. 
Hervey, Calvin, Barre. Sibley, Stephen, Chelsea. 
Hoyt, Adam, Boston. Nash, Zichri, Weymouth. Simmons, James §., Millbury. 
Holbrook, Jonathan, Jr. & ) Bos-| Newell, Allen, Brookfield. Stayton, John, Brookfield. 


Mann, Eben, 


\ ton. 


Johnson, William, Haverhill. 
Jones, Peter C., Boston. 


Johnsen, Elisha S., 


Jackman, Stephen, Jr., Newbury. 
Johnson, Samuel O., 
Johnson, Samuel, and ) Haver- 
George, Hezekiel S., 
Jenks, Gideon, North Brookfield. 


Boston. 


) hill. 


Johnson, Henry, Boston. 


Kaulback, John G., 
Kellogg, Wright D., 


ton. 








Jones, Samuel, Jr., Lancaster. 
Jourdan, David, Grafton. 
Johnson, Joel, Wendall. 
James, Perry G., Sturbridge. 


Kimball, Wales, Worcester. 
Boston. 


Amherst. 


Kemp, Francis A., Boston. 
Kendall, Charles &., 


Kent, Henry, West Springfield. 
Kempton, Elias, Lowell 


| Newman, Andrew, Cambridge. 


Newbury. 





|Newhall, Albert, Milford. 


Temple, Robert, Shrewsbury. 


Ober, William, Salem. |Trafton, Joel, Stoneham, 
Osborn, Ambrose, Millbury. |" ae Stephen H., Mendon. 
Osgood, Moses, Salisbury. |Taintor, Edwin B. , Brow k field. 
Orr, Robert, Weymouth. Pucker, Edwin P., ” Belchertown. 
‘Trask, Moses C Ww oburn. 
Patten, Asa, Roxbury rruesdell, Lucius E., Palmer. 
Page, Edward M., Quincy. ‘Turnbull, George, Boston. 
‘Prouty, Winthrop, Spencer. |'Turner, Silas, Oxford. 
Pike, Thomas, Poston. |Tavlor, Isaac, Winchester. 
Page, Elisha, Stoughton. Taylor, —eo ‘Templeton, 
Preston, Eleazer F., Worcester. ‘Turner, Caleb B., Adams. 
Page, Ezekiel, Bosten, |. | Torvey, Francis P., Beston. 
Pierce, Otis, Watertown. Taylor, Worcester, "Middletown. 
Putnam, Alfred, Andover. \T rask, Frederic A., Quincy. 
Park, Hervey H. Qunicy. Tapley, William, Boston. 
Phillips, Charles A., Mansfield. |Tapley, Warren, & Boston 
Pettingill, Merrill, Boston. Crane, Francis W., . 
West Boyls- Penniman, Thomas, O., Braintree. Tryon, Ansyl S., re ea 
Powers, Rufus, 2d., Prescott. Taber, Stephen W., New Bedford. 
Pratt, William F., Northampton. 


Parks, Dana, Boston. Underhill, Richard, Jr., Boston. 
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Whitman, Bancroft, Boston. Westgate, Joseph E., Sturbridce, 
Warren, Edward, Princeton. Wood, George L., Upton. 
Washburn, Hermon, East Bridge-|Willcomb, Joseph, Ipswich. 
water. |White, Sylvanus, Weymouth. 
Whitney, Silas G., Boston. ;Wilkins, Timothy F., Middle- 
Wheeler, Benjamin J., Chelsea. town, 
Wilder, Joseph W., Lancaster. | Winter, Ignatius, Boston. 
Wheeler, William H., New Marl. White, William F.,. Natick. = | Whitney, Thomas, Stowe. 
borough. Waldock, James, and William,| Williams, Gayton, Heath. 
Wiswell, Thomas J., Worcester. Boston Wood, Abraham, New Bedford. 
Wilder, Alden A., Warren. Whittord, Thomas, Sandwich. Whittier, William P., Newbury. 
Wood, Amasa, and ) Millbury. Wills, Rufus, Newburyport. Wilsen, Charles, Lowell. 
Wood, Amasa C., | copartners. Williams, George W., Dedham. | Washburn, Harvey, Boston. 
Wheelock, Gardner L., Grafton. Witherbee, Luke B., Worcester. Wilhams, Timothy, Boston. 
Woods, William B., West Boyls- Warren, Junuss, Boston. Whitney, Daniel, Grafton. 
ton. Woud, John G., Lowell. Walker, Washington, Boston, 
Whittemore, Elbridge G., Hollis- Wheeler, James T., Boston. Whitney, Samuel H., Granville. 
ton, Wilbar, Wheeler, Taunton. | 
Wendell, John, Boston. Woodman, Aaron, Boston. 
Weed, Otis H., Buston. 


Valentine, John J., Boston. | 

Vanpelt, Alexander H., New Bed-| 
ford. 

Van Moll, Augustine C. Newbury- 
port. 

Varney, George D., Newbury. 


‘Young, John, Boston. 


OBITUARY NOTICES. 


In Boston, on the 22d February, the Hon 
Perer Oxensrince THACHER, judge of the 
Municipal Court of Boston, aged 64. 

He was born at Malden, and was the son of 
the Rev. Peter Thacher, D. D. He was gradu- 


In Brunswick, Maine, on 14th February, 
Peter O. ALpEN, Esq., aged 70. 

He was born at Middleborough, Mass., 
August 20, 1772, and was graduated at Brown 
University in 1792. He studied law with Seth 


Padelford of Taunton, Mass., and was admit- 
ted at the Cumberland bar, in Maine, in 1797. 
He soon afterwards commenced the practice 
in Brunswick, where he continued till his 
death. His name has stood for several years 
as the oldest living member of the bar in that 
county. At his request, his funeral was con- 
* ducted according to masonic usages. 

In New York, on 2ist February, of inflam- 
mation of the lungs, Perer A. Jay, Esq., 

He was the eldest son of John Jay, and, 


ated at Harvard University in 1796, and was 
appointed judge of the Municipal Court in 
May, 1823. Judge Thacher was a sound law- 
yer, well read in the common law, and familiar 
with the best authorities. He was also well 
versed in the classics, ancient and modern. 
He composed with the greatest care, and al- 
though not a ready or eloquent writer, his 
style was simple and polished, and was re- 
markable for a right use of words, and a clear 
and pointed manner of expression. Asa judge 


although averse to political life, he held many | he was faithful, impartial, energetic and able. 
offices of trust and honor. He was private For more than twenty years he held a most 
secretary to his father when minister abroad, | responsible office, in which he was compelled 
and also subsequently when governor of New| to deal with the worst passions of men, but 
York. In 1816, he was a member of the house | there is no act of his life, which has left any 
of assembly from New York, and acquired a} stain on his character, and his memory must 
good reputation as a legislator. On the elec- | ever be regarded with respect by those who 
tion of De Witt Clinton as governor, Mr. Jay | know of his duties and his conscientious dis- 
was appointed recorder of the city of New charge of them. He was keenly sensitive 
York, but was removed from the office in three to popular opinion, but he never suffered 
years afterwards, in consequence of political the clamors of the populace or the interces- 
changes. In 1821, he was a member of the | sions of friends to exercise a “ malign influ- 
convention for amending the constitution of|ence” over his conduct on the bench. Our 
New York. He devoted himself to his pro- | readers are aware, that the deceased was a 
fession until within four years of his death. contributor to the pages of the Law Reporter. 
His death was announced in an appropriate One of his last communications was an obitu- 
manner in the several courts of the city, and ary notice of the late Ebenezer Gay, of Hing- 
at a meeting of the bar, at which Mr. Chan- ham, (4 Law Reporter, 490,) with the last sen- 
cellor Kent presided, resolutions were unani-' tence of which we close this notice : “ We de- 
mously adopted in expression of the high esti- | light to record the memory of the just — for 
mation for his character, which is entertained | the honor of departed worth, and the encour- 


by his professional brethren. | agement of living excellence.” 





